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You know itS right when you find it in... 


WEST’S FLORIDA 
STATUTES ANNOTATED 


West’s Florida Statutes 
Annotated is a byword for 
accuracy. If you want the 
up-to-date text of a statute, you 
can be sure it’s right when you 
find it in West’s F.S.A. 


The reason is the extraordinary 
steps taken to assure this 
accuracy. It begins with 
skilled, trained editors who 
check and double check the 
text, historical notes, references 
and everything else that go to 
make up West's Florida 
Statutes Annotated. 


Fe Over and over in every phase 
* of preparation, accuracy is 

se stressed and stressed again 
before you get the volumes, 
pamphlets and pocket parts 
that comprise this vital 
research tool. 


Get the accuracy you can be 
sure of; get West’s Florida 
Statutes Annotated. Write: 


Warren F. Bateman Richard G. “Dick” Clarke 


P.O. Box 01-2317 P.O. Box 8983 

Main Post Office Orlando, FL 32806 R 

Miami, FL 33101 Phone: (bus) 305/843-4922 

Phone: 305/945-7521 (res) 305/843-9757. Stephen D. Walsh 
P.O. Box 421 

Kenneth S. Green, Jr. Bradley H. Thurston Tallahassee, FL 32302 

P.O. Box 1547 Box 1086 

Boca Raton, FL 33432 Holmes Beach, FL 33509 

Broward Co. Phone: 305/463-1700 Phone: 813/876-2120 


Palm Beach Co. Phone: 305/737-8600 
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Federal Merit Selection Moves Ahead 


The first Federal Judicial Nominating 
Commission in the United States was 
established in Florida in December 1974. 

Today ten states have or are about to 
create similar commissions. These 
commissions function when a federal 
judicial vacancy occurs. Judicial 
prospects are carefully viewed and 
investigated by the commission and 
ultimately three or more names are 
selected as the best qualified by the 
commission. The names are then 
forwarded to the United States Senators, 
or as is the case in Kentucky, directly to 
the President of the United States for 
appointment to the federal bench. The 
Federal Judicial Nominating 
Commission of Florida has worked 
assiduously in submitting nominees to the 
United States Senators for nine federal 
vacancies which have occurred at the 
district and circuit levels since January 1, 
1975. 

One of President Jimmy Carter’s first 
executive orders involved federal merit 
selection. On February 14, 1977, 
President Carter issued Executive Order 
11972 which established the United 
States Circuit Judge Nominating 
Commission. The primary responsibility 
of the Commission will be to nominate 
the best qualified persons for selection by 
the President to fill a vacancy ona United 
States Court of Appeals. The Florida Bar 
has been requested to submit five 
nominees to the President for 
appointment to the panel for the Eastern 
Fifth Circuit which consists of the states 
of Alabama, Florida, Georgia and 
Mississippi. 

Another “first” is about to begin in 
Florida. In response to a request from 
United States Senators Lawton M. Chiles 
and Richard (Dick) Stone, The Florida 
Bar has agreed to form jointly with the 
Senators a United States District 
Attomey Screening Committee. This 
committee consists of nine persons. Six 
have been selected by the two Senators, 
and three by The Florida Bar. The 
membership is equally distributed 
among the three federal districts of 
Florida. The first meeting of the 
committee was held in Tampa, March 31, 
1977, at which time the committee 
elected a chairman, resolved on 
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operating procedures, approved 
application forms and attended to other 
details necessary in screening candidates 
for the position of United States district 
attorney. The committee will function 
much in the same manner as the Federal 
Judicial Nominating Commission of 
Florida, submitting to the United States 
Senators the best qualified persons for 
the office, from which the Senators have 
agreed to make their recommendations 
for appointment to the President. 

This committee is an experiment. 
There are those within The Florida Bar 
who feel strongly that a merit selection 
system should not apply to the office of 
the United States district attorney. They 
feel that appointment to this office is “too 
political.” 

The proponents of creating the 
committee believe to the contrary. They 
advocate that the office of the United 
States district attorney is an extremely 
powerful position, of equal dignity to the 
office of the United States district judge, 
and accordingly, as much care and 
investigation should be made of 
prospective appointees for this office as 
in the case of a federal judicial vacancy. 

Because the committee is now a reality, 
all of us hope that it will prove a success. 
We hope it will prove successful from the 
standpoint of greater public confidence 
in our legal system at a time when this 
system is under constant attack by 
newspaper columnists, authors, lecturers 
and public citizens who find it too time- 
consuming and costly. 

The track record of federal merit 
selection spans only a two-year period. 
Nonetheless, it has functioned well in 
assisting the appointing authorities in 
government in their selection of persons 
to serve in our federal judiciary. Efforts 
to improve this system are presently 
under consideration by the Unites States 
Senators and The Florida Bar in the form 
of amendments to the commission’s 
operating procedures. Florida, as the 
father of federal merit selection, has a 
high responsibility to see that this 
selection process works effectively to 
benefit the public we all serve. 


MARSHALL R. CassEepy 
Executive Director 
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April 20—Law School Trial Advocacy Program of the Trial Lawyers Section, 
Florida State University College of Law, Tallahassee. 

April 21-22—Executive Committee Meeting, Florida Public Defender Associa- 
tion, Wakulla Lodge, Wakulla Springs. 

April 21-23—ABA Young Lawyers Southeast Affiliate meeting, Contemporary 
Hotel, Walt Disney World. 

April 22—Trial Lawyers Section Executive Council Meeting, Florida Bar Center. 

April 22—Selected Aspects of ERISA Compliance, Tax Section Seminar, Host 
International Hotel, Tampa; Robert Meyer Hotel, Jacksonville. 

April 22-23—Academic Conclave, University of Florida College of Law, 
Gainesville. 

April 28-May 1—Young Lawyers Section Board of Governors Meeting. 

April 29—Law School Trial Advocacy Program of the Trial Lawyers Section, 
University of Florida, Holland Law Center, Gainesville. 

April 29—Selected Aspects of ERISA Compliance, Tax Section Seminar, DuPont 
Plaza Hotel, Miami. 

April 29-30—Real Property Section Executive Council Meeting, Marina Bay Hotel, 
Ft. Lauderdale. 

April 30-May 7—XX Conference Inter-American Bar Association, Atlanta, 


Georgia. (For information contact John O.Dahlgren, Secretary-General, Suite 
315, 1730 K Street, N.W., Washington, D.C. 20006.) 


May I1—Law Day USA. 

May 12-14—Board of Governors Meeting, Sonesta Beach, Key Biscayne. 

May 20-21—Economics Seminar, “Money in Your Pocket,” DuPont Plaza, Miami. 

May 31—Parts I & III, Florida Bar Examination, Hilton Hotel, St. Petersburg. 

June 15—AFTL Legislative Seminar, Tampa Host International Hotel. 

June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, Tarpon 
Springs. 

July 2-16—Florida Bar Sponsored Tour to “Cities of the Danube,” Vienna, 
Prague, Budapest. 

July 8—Annual Meeting of Committee and Section Chairmen, The Florida Bar, 
Host Hotel, Tampa. 

July 13-17—Federation of Insurance Counsel Annual Convention, The Broad- 
moor, Colorado Springs, Colorado. 


July = 27—Parts I, II & III, Florida Bar Examination, Miami Beach Convention 
enter. 


August 6-11I—ABA Annual Meeting, Chicago. 

August 7-24—Florida Bar Charter Flight to Europe, Miami to Luxembourg and 
nonstop. 

August 18-26—Florida Bar Sponsored Trip to Scotland. 


October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic 
Auditorium. 


October 27-29—AFTL Annual Convention, Walt Disney World. 
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‘The ‘Altshuler Chart 
ermal Tom | Maternal 


PLEASE WRITE for 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


complimentary brochure 


and genealogical chart. 


Over a quarter century of service to 
ATTORNEYS ¢ ADMINISTRATORS ¢ GUARDIANS « EXECUTORS * TRUSTEES * BANKS 
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We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
without obligation. 

Please call collect. 
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AUTSMULER GENEALOGICAL SERVICE : 
€2 


A Complete Corporate Outfit 
with the Touch of Elegance 


From Excelsior-Legal 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


Ex Libris offers the functional 
appearance of all Excelsior 
outfits plus a contemporary 
look all its own. Check these 


e (50) Blank Minute Filler 
Pages: Rag content. 


vinyl in mahogany brown, 


impressively self contained, 
Ex Libris gives you a totally 
complete outfit providing 
everything you need for an 
incorporation right at your 
fingertips. Exclusively from 


© Customized Seal: Zipper 
pouch for quick, easy 
removal. 


® Stock Certificates: (20) 


stubs. 


© Stock Transfer Ledgers: 
Permanently bound-in 
separate section. 


® Tab Indexes: Mylar rein- 
forced. Alphabetized for 
quick reference. 


SHIPMENT 


SHIPMENT 
FREE ON 
PREPAID ORDERS 


exclusive features: luxurious 
padded cover, leather grained 


corporate name embossed in 
24K gold, plus a unique dust 
proof design (see illustration). 


Excelsior — the Legal Supply 


lithographed, imprinted and 
numbered. Bound-in sepa- 
rate section with full page 


Innovators. ® Large D-Shaped Rings: Let 
pages lie table flat and offer 
$28.25 and $29.95 up to 50% more capacity. 


STATIONERY CO., INC. 


White Street, N.Y.C. 10013 (212) 431-7000 


EXCELSIOR-LEGAL, 62 White St. 
BLACK BEAUTY 


, NYC 10013 


EX LIBRIS 


plain filler O No. 70 $25.25 No. 10 $28.25 No. 90 $38.25 
ptd min & by-laws No. 80 $27.00 (J No. 20 $29.95 No. 95 $39.95 


® Pre-Printed Minutes and 


e Exclusive Corporate Record 


By-Laws: (OPTIONAL) Saves 
hours of typing time while 
making an excellent impres- 
sion on your client. 

Includes IRS §1244, Sub— 
chapter S, Medical/Dental 
plan, appendix of forms and 
20 blank pages. Blank state 
set based upon Model Bus. 
Corp. Act. Separate editions 
for DL, FL, NJ, NY, PA, TX. 


Tickler 


Excelsior’s New 2-Way 
Ordering and Delivery... 
Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 


2. For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
Parcel Post, anywhere in 
the United States. 


SYNDICATE 


corporate name exactly as on certificate of incorporation 


e 


authorized shares 


Certificates signed by President & 


(1 IRC §1244 55 page set, plan, instr., etc., $3.95 extra. 


Charge 
O American 
Express 


expires 


Ship via AJR, $1.00 extra. 
C) Ship COD, include costs. 


signature 


—_ /Nnnovative Legal Supplies and Services Since 1899 
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Editorial Staff 


Marshall R. Cassedy, Editor 
Linda H. Yates, Managing Editor 
Paul F. Hill, Associate Editor, Legal 


Cheryle Dodd, Ellen Bradford, 
Assistant Editors 


Judith Nable, Art Production 
Paul F. Hill, Advertising & Production 
Clara Mae Hart, Advertising Assistant 


Editorial Board 


Thomas R. Post, Chairman, Miami; Laurence E. 
Kinsolving, Vice Chairman, Tampa; Thomas D. 
Aitken, Tampa; Robert Asti, Miami; Douglas 
Chianco, Bradenton; Susan G. Chopin, Miami; W. 
Dexter Douglass, Tallahassee; Elizabeth J. 
duFresne, Miami; Sherryll Martens Dunaj, Miami; 
Irving D. Gaines, Milwaukee, Wisc.; Wiitiam H. 
Garland, Bradenton; William J. Goldworn, Coral 
Gables; Jane R. Hoade, Miami; Neil P. Linden, North 
Miami Beach; James F. McCollum, Sebring; 
Stephen Nagin, Washington, D.C.; Mannis 
Neumann, Margate; James P. O'Flarity, Palm 
Beach; F. Wallace Pope, Jr., Clearwater; Jason G. 
Reynolds, Daytona Beach; Gary W. Roberts, West 
Palm Beach; Coleman R. Rosenfield, Ft. Lauderdale; 
David M. Rieth, Tampa; Leonard H. Rubin, Miami: 
Board Liaison: Leland E. Stansell, Jr., Miami. 


Officers of The Florida Bar 


Edward J. Atkins, Miami 
President 


Russell Troutman, Winter Park 
President-elect 


Marshall R. Cassedy, Tallahassee 
Executive Director 


The Board of Governors 


Gerald L. Brown, first circuit; Harry L. Michaels, 
second circuit; John E. Norris, third circuit; C. 
Harris Dittmar, fourth circuit; James E. Cobb, 
fourth circuit; Andrew G. Pattillo, Jr., fifth circuit; 
William M. MacKenzie, sixth circuit; Robert H. 
Willis, sixth circuit; Melvin Orfinger, seventh 
circuit; Nath C. Doughtie, eighth circuit; Michael R. 
Walsh, ninth circuit; Joel H. Sharp, Jr., ninth 
circuit; J. Hardin Peterson, Jr., tenth circuit; Leland 
E. Stansell, Jr., eleventh circuit; Robert L. Floyd, 
eleventh circuit; George W. Wright, Jr., eleventh 
circuit; Julian H. Kreeger, eleventh circuit; Samuel 
S. Smith, eleventh circuit; Talbot D'Alemberte, 
eleventh circuit; William C. Grimes, twelfth circuit; 
L. David Shear, thirteenth circuit; Leonard H. 
Gilbert, thirteenth circuit; Benjamin W. Redding III, 
fourteenth circuit; Raymond W. Royce, fifteenth 
circuit; William A. Foster, fifteenth circuit; Ralph E. 
Cunningham, Jr., sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. Leonard, 
seventeenth circuit; S. Lindsey Holland, Jr., 
eighteenth circuit; Richard V. Neill, nineteenth 
circuit; Charles B. Edwards, twentieth circuit; 
Benjamin H. Hill lll, ex officio, President, Young 
Lawyers Section; A. J. Barranco, ex officio, 
President-elect, Young Lawyers Section. 
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MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 


ARTICLES 


195 Partners in Justice—Law Day 1977 

Retired Supreme Court Justice B. K. Roberts uses 
this year’s Law Day theme to urge that all work 
together to retain the great fundamentals upon which 
our system of law and justice was based 

Professional Responsibility Under the Federal 
Securities Laws 


Robert L. Sader analyzes responsibilities of lawyers in the 
securities law area 


Why the Equal Rights Amendment? 
Martha W. Barnett believes true equality will not be 


obtained through the statutory process within our lifetime, 
hence the need for ERA 


198 


REPORTS 


185 Briefly Yours 192 Letters 
186 Calendar of Legal Events 193 Official Notice: 1977-78 
191 President's Page Proposed Budget 

245 Judicial Ethics 


- LAW NOTES 


211 Economics of Law Practice 233 Labor Law 

213 Criminal Law 239 Corporation, Banking, 

219 Tax Law Notes - Business Law 

227 Environmental Law 248 Current Florida Legal Literature 
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Florida Bar, 600 Apalachee Parkway, Tallahassee 32304. Second class postage paid 
at the Post Office at Tallahassee, Florida 32301, and at additional mailing offices. 


Subscriptions: $15 a year for nonmembers of The Florida Bar; students, $8. Single 
copies: $1.25; September directory issue $12; $6 to members. 


Advertising copy is carefully reviewed but publication herein does not necessarily 
imply endorsement of any product or service offered. Advertising rate card upon 
request. 


Views and conclusions expressed in articles herein are those of the authors and not 
necessarily those of the editorial staff, officials or Board of Governors of The Florida 


Bar. Manuscripts may be submitted, typed doublespaced, to Editor, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


© 1977 The Florida Bar. News media freely granted permission to reprint. Postmaster 
to send Form 3579 to The Florida Bar, Tallahassee, Florida 32304. 
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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 

and by-laws *$27.00 


The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 
3-ring metal hinge binder 
250 page capacity 
Outfit No. 2 

with 100 blank sheets $33.25 

: Outfit No. 2A 

of with printed minutes 
and by-laws *$35.00 


DELUXE 
3 round-posts binder 
250 page capacity 
a Outfit No. 3 
with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws *$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 

The SPECIAL binder 

also available in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
acorporation). Executive 
Medical and Dental 
Reimbursement Pian. 

Forms for annual meetings of 
shareholders and directors. 


Individual items available — 
write for catalog. 


: 


oe 


Unique Pocket for 
Fold-Away Seal. Permanently 
Attached to inside front cover. 


Green. 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM" CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder’s board for long lasting use. 
STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 


certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 


PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus — 
CORPEXPEDITER — for quick completion of minutes. 
(Blank sheets and title page instead of above.) 


PROFESSIONAL « NOT-FOR-PROFIT and MODEL CORPORATION 
ACT MINUTES available. 
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Removable Separate 
Carrying Case for Seal. 


Handsome Stock Certificates lithographed on high quality 
heavy rag bond paper with that “BIG BOARD” look 


Over-all size of all outfits 1-3/4" high x 10-1/4" deep x 2-1/4" wide 


Coroe< 
Banknote Company, Inc. 

21 Hudson Street 

New York, NY. 10013 


(212) 964-7454 
Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience. 


Corpex, 21 Hudson St., New York, NY. 10043 


CORPORATE NAME Print name exactly as on Certificate of Incorporation 


State of 


Ship to 


Date of Incorporation 


Street Address, 


Total Authorized Issue 


City, State, and Zip Code 


No. of Shares 


Par Value $ each Attention of 


Or Shares without par value 


Ship Outfit No. $ 0) Check Enclosed 


Certificates signed by Pres. and 


Check Must Accompany Order Payable to Corpex 


* When ordering Minutes & By-Laws specify O Single 


Add $1.00 shipping charge for continental U.S. all others $4.00 


Multiple Incorporators. 


charge to american txpress| | | | | | | || | | 


* *Remarks 


Valid Through 


Signature 
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Advertising Is Coming 


The Bates case is now in the 


bosom of the United States 
Supreme Court.! 

When the Court speaks not only 
will its voice be heard throughout 
the land, its words will have far- 
reaching impact on the legal 
profession, including Florida 
which, until the American Bar 
Association House of Delegates’ 
action in February 1976 and the 
recent action taken by the Michigan 
Bar, was in the most advanced 
position of any state in modifying 
its proscriptions against 
advertising. How far-reaching the 
impact will be obviously depends 
upon the opinion itself. But in my 
opinion, the proscriptions as we 
know them today will be drastically 
altered and will bear little 
resemblance to the present 
provisions of the Code of 
Professional Responsibility. 

Advertising will be allowed! 

To those who philosophically 
oppose any change, the Court’s 
opinion will be anathema. 

To those who philosophically 
favor a no-holds-barred approach, 
the opinion will be totally 
unsatisfactory. 

But to those who bring an open 
mind to the issue and are willing to 
consider the matter objectively, the 
opinion will provide an opportunity 
to approach the problem from the 
broader viewpoint of what is in the 
best interest of the public and 
compatible with the best interest of 
the legal profession. 

Frankly, so long as controls are 
present to prevent rank hucksterism 
and misleading advertising, why 
isn't the interest of the public best 
served by its members having 
access to accurate, meaningful 
information on which to base a 
decision in selecting a lawyer? 


A lawyer should assist the legal 
profession in fulfilling its duty to 
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make legal counsel available.? The 
need of members of the public for 
legal services is met, in part at least, 
only if they are able to obtain the 
services of acceptable legal 
counsel. Hence, one important 
function of the legal profession is to 
facilitate the process of intelligent 
selection of lawyers. But how cana 
relatively unsophisticated, 
inexperienced citizen (from the 
standpoint of prior relationships 
with lawyers) make an intelligent 
selection of a lawyer if he or she 
cannot secure accurate information 
pertaining to members of the 
profession? Most frequently, as it 
stands now, selection of a lawyer by 
a layman often is the result of the 
advice and recommendations of 
third parties - relatives, friends, 
acquaintances, business associates, 
or other lawyers. But isn’t a layman 
best served if the information 
which he receives is from a 
disinterested, informed and 
accurate source? 

No one can disagree that the 
public interest is not best served by 
competitive advertising which 
would encourage extravagant, 
artful, self-laudatory brashness in 
seeking business and thus misleaa 
the public. Certainly, advertising of 
this type could produce unrealistic 
expectations in particular cases, 
bring about distrust of the law and 
lawyers and impair the confidence 
of the public in our legal system. 
But methods of advertising which 
are not subject to these criticisms 
not only should be allowed but I’m 
satisfied will be allowed once the 
United States Supreme Court 
speaks. 

The fact of the matter is that for 
decades some members of the 
public have had access to accurate, 
meaningful information on which 
to rely in selecting a lawyer. At the 
same time, however, the vast 
majority of the public has not had 


access to the 
information. 

Why is it permissible, much less 
desirable, for some members of the 
public to have access to such 
information, not to mention the 
lawyers who are authorized to and 
do utilize this type advertising, but 
impermissible and undesirable for 
the rest of the public to have access 
to the same information, not to 
mention the impropriety of lawyers 
supplying it to them. 

I believe members of the public 
should be given accurate, 
meaningful information to be 
utilized by them in selecting legal 
representation and that the 
profession should take the steps 
necessary to enable lawyers to 
provide the information in a 
responsible manner. 

What information should be 
provided? 

At the very least it seems to me 
that members of the public should 
be entitled to accurate information 
with regard to the educational 
background, experience, areas of 
practice, rating by peers, and fees 
of lawyers. 

Candidly, the matter of fees gives 
me considerable concern. The 
opportunities for abuse are 
obvious. The _ possibilities for 
creating problems between clients 
and attorneys are apparent. 

It has been my observation that 
fees are a major source of problems 
for lawyers. Most often this is so 
because lawyers do not take the 
time to ensure that their clients 
understand the fee arrangement. 
Sometimes it is because of a lack of 
comprehension by a client as to the 
work which a lawyer has done. 
Both of these sources of problems 
are easily eliminated by a practicing 
attorney. 

It has also been my observation 
that fees are a major deterrent to 
many members of the public with 


same type 
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PRESIDENT’S PAGE 


regard to utilizing services of 
lawyers. The average and typical 
member of the public simply has 
not had any experience with regard 
to attorneys’ fees, is reluctant to go 
to an attorney to obtain such 
information, and as a consequence 
frequently deprives himself of legal 
services which are needed. 

On balance, I believe the 
profession can and should work out 
reasonable provisions for providing 
the public with access to 
information concerning fees. 

In concluding this president’s 
page let me sound a cautionary 
note. 


The Board of Governors of The 
Florida Bar is aware of the problem 
concerning advertising. There is a 
committee which is monitoring the 
various cases throughout the 
country. It is fully up-to-date with 
regard to the Bates case. So quickly 
as the Supreme Court opinion 
comes out, the committee will 
secure a copy of it, analyze it, and 
make recommendations to the 


Board of Governors. I am satisfied 
that the Board of Governors will 
then take such steps as it considers 
to be appropriate in the light of the 
opinion. The final decision, of 
course, will be made by the 
Supreme Court of Florida. It is 
inconceivable to me _ that the 
Supreme Court of the United States 
will not allow state disciplinary 
authorities to promulgate the rules 
by which its lawyers will be 
controlled, within guidelines 
established by it. It would therefore 
be extremely ill-advised for a 
member of The Florida Bar, on 
obtaining and analyzing the Bates 
opinion when it comes out, to 
proceed at that point to chart his or 
her own course with regard to 
advertising. 


Epwarp J. ATKINS 
President 


! John R. Bates and Van O’Steen v. State 
Bar of Arizona, Case No. 76-316, Supreme 
Court of the United States (October Term 
1976). 

2Canon 2 Code of Professional 
Responsibility (As adopted by the Supreme 
Court of Florida on June 3, 1970, and 
Amended June 4, 1975, and February 11, 
1976). 


Separate Grievance Board 


Your President’s Page of the 
February Bar Journal is excellent: clear, 
concise and to the point. 

I speak from the experience of eight 
years in this work in Michigan. The 
Supreme Court of Michigan did exactly 
what you are advocating in the creation 
of the State Bar Grievance Board as an 
entity separate and distinct from the 
Bar and the court, and designated the 
agency as the “arm of the Supreme 
Court for the discharge of its (court’s) 
exclusive constitutional duty to 
supervise and discipline members of 
the State Bar of Michigan.” Our 
hearings are conducted before 
volunteer panels of three lawyers who 
have the responsibility and authority to 
impose discipline. 

Thereafter appellate remedies are 
available through two steps. A review 
de riovo on the record is available 
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through the State Bar Grievance Board. 
Thereafter as a matter of right there isa 
further appeal to the Michigan 
Supreme Court. Litigation continues to 
take a long time but we have greatly 
improved the system over a decade ago 
when the rules allowed the grievance 
committee to conduct the hearing and 
make recommendations. At that point 
the matter moved to the local county 
court for further action by the court. 
Appellate remedies were available 
thereafter. Our court recognized that 
giving up the inherent power to impose 
discipline does not divest the court of its 
inherent constitutional responsibility 
for the entire operation. 

I hope your article generates a high 
volume of encouraging responses to the 
point that the court will be moved to 
act. 


RicHarp H. SENTER 
State Bar Grievance Administrator 
Detroit, Mich. 


Pursuant to Article IX of the 
Integration Rule, the Budget 
Committee of The Florida Bar met 
January 20, 1977, to prepare a 
tentative budget for the 1977-78 
fiscal year. Notice is hereby given 
that the following proposed 
budget, which was tentatively 
approved by the Board of 
Governors at Winter Park, Florida, 
March 18, 1977, will be adopted ata 
meeting of the Board on May 20, 
1977, unless written objections 
thereto are filed with the executive 
director on or before May 10. 


GENERAL FUND 


RECEIPTS 
Dues $1,603,275 
Journal and News 95,850 
CLE Publications 558,600 
CLE Programs 1,010,800 
Convention 85,000 
Lawyer Information Services 59,500 
Sections 
Criminal Law 21,270 
Environmental Law 14,735 
Tax 86,490 
Local Government 19,045 
Workmen’s Comp 22,150 
Real Property 158,995 
General Practice 23,950 
Trial Lawyers 151,825 
Young Lawyers 61,150 
Corporate Bank & Bus Law 27,090 
Family Law 12,850 
Administrative Law 14,530 
614,080 
Committees 
Judicial Poll 4,800 
No Fault 15,000 
Economics of Law Practice 231,000 
Aerospace Comm. 1,000 
251,800 
Miscellaneous 
Rules 125,000 
Pamphlets 3,400 
Ethics & Disc. Cost Refund 30,000 
UPL Cost Refund 2,400 
Computer & Addressing 17,000 
Interest 50,500 
Reimburse Travel Expense 3,100 
Reimburse Designation Cost 3,360 
Lawyer Referral Service 25,000 


Carryover from 1976-77 fiscal year 174,830 
TOTALRECEIPTS 4,713,495 
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OFFICIAL NOTICE 
1977-78 PROPOSED BUDGET 


DISBURSEMENTS 
General and Administration 


Administrative 

Salaries 
Payroll Taxes 

Employee Retirement 
Deferred Compensation 
Travel 
Insurance Benefits 
Telephone & Telegraph 
Postage 
Equipment 
Equipment Tele System 
Supplies 
Insurance-General 
Building & Equip. Reserve 
Building Contingency Fund 
Conference Fund 
Accounting 

TOTAL ADMINISTRATIVE 


Governmental Relations 
General Counsel 
Staff Salaries 
Other 

TOTAL GOV. REL. 


Membership Records Dept. 
Salaries 
Other 
TOTAL MEMBERSHIP 
RECORDS DEPT. 


Computer 
Salaries 
Other 
TOTAL COMPUTER 


Finance and Accounting 
Salaries 
Other 

TOTAL FINANCE & ACCTG 


Word Processing 
Salaries 
Other 
TOTAL WORD PROCESS 


Printing and Mailing 
Salaries 
Other 
TOTAL PRINTING 
& MAILING 


Lawyer Referral 
Salaries 
Other 
TOTAL LAWYER REFERRAL 


Building & Grounds 
Salaries 
Other 
TOTAL BUILDING & GRDS 


TOT. GEN. & ADM. 


35,800 


65,000 
100,500 


1,371,950 


Sections 


Salaries 

Travel 

Equipment 

Real Property 

Trial Lawyers 

Young Lawyers 

Corp. Bank & Bus Law 

General Practice 

Family Law 

Local Government 

Workman’s Comp. 

Tax Law 

Criminal Law 

Environmental Law 

Administrative Law 
TOTAL SECTIONS 


44,200 
7,500 
2,000 

107,800 

71,670 

57,875 

12,500 

18,295 
3,995 

11,410 

17,400 

50,780 

10,870 

12,185 

10,920 


39,400 


Internal Organizations and Committees 


President’s expense allowance 
President-elect exp. allowance 
Dues to other organizations 
Rules of Procedure 
Annual meeting 
Law Week & Amer. Citizenship 
Judicial Nominating Commission 
General Committee Expense 
General Committee Meeting 
Judicial Poll 
Economics of Law Practice 
Labor Law 
Legal Aid 
Legal Assistants 
Aerospace Law 
No-Fault 
Travel 
Salaries 
Group Legal Services 
Agri-Business 
Rent-Tampa Office 
Equip-Tampa Office 

TOTAL ORGANIZATIONS 

& COMMITTEES 


Journal & News 
Salaries 
Mailing 
Printing 
Other 
TOTAL JOURNAL & NEWS 


Public Affairs 
Salaries 
Travel 
Membership Services 
Promotion 
Special Projects 
Other 
TOTAL PUBLIC AFFAIRS 


Ethics & Discipline 
Salaries 
Travel 
Cost of Proceedings 
Miami Office 
Tampa Office 
Other 

TOTAL ETHICS & DISC. 


Clients’ Security Fund 


Reserve 96,490 
Operations 75,190 
Administration 21,300 
TOTAL CLIENTS’ SEC. FUND TOL 
Unauthorized Practice of Law 
Salaries 59,700 
Travel 4,000 
Cost of Proceedings 30,000 
Other 850 
TOTAL UNAUTHORIZED 
PRACTICE OF LAW 94,550 
Lawyer Information Service 
Salaries 43,000 
Printing 5,000 
Other 2,500 
TOTAL LAWRINFO. SERV. 50,500 
CLE-Publications 
Salaries 161,900 
Travel 11,000 
Postage 18,000 
Equipment 20,400 
Supplies 12,900 
Promotion 4,800 
Book Development 163,000 
TOTAL CLE-PUBLICATIONS 392,000 
CLE-Programs 
Salaries 231,000 
Travel 75,000 
Postage 33,400 
Equipment 17,150 
Supplies 15,000 
Promotion 11,250 
Book Development & Printing 70,000 
Cost of Presenting Courses 232.200 
TOTAL CLE-PROGRAMS 685,000 
TOTAL 
DISBURSEMENTS 4,571,195 
Restricted Section 
Reserve Accounts 142,300 
TOTAL CASH REQUIRED - 
GENERAL FUND 4,713,495 
DESIGNATION FUND 
RECEIPTS 
Designation Fees 36,400 
Carryover from 1976-77 fiscal 
year 64,000 
TOTAL RECEIPTS 100,400 
‘DISBURSEMENTS 
Salaries 66,000 
Payroll Taxes 4,200 
Employee Retirement 6,600 
Travel 4,500 
Insurance Benefits 3,000 
Telephone 2,360 
Postage 3,500 
Equipment 1,000 
Accounting 300 
Computer Services 1,000 
Disclaimer Ads 7,500 
TOTAL DISBURSEMENTS 1,960 
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241,000 ‘ 
80,500 | 
119,400 
5,000 
29,000 | 
57,000 
64,000 
57,000 
17,900 
25,000 
15,000 
14,300 
10,000 
2,000 | 
1,300 
5,500 15,000 
743,900 
2,500 
20,000 | 
70,000 85,000 i 
31,600 2,000 
35,500 6,000 
137,100 9,250 
5,000 
14,800 : 
21,400 134,300 
11,400 600 | 
— 4,500 
32,800 4,500 
2,500 
17,900 
25,7 15,750 
64,700 15,300 
450 3 
5,625 
53,000 2,000 
2.700 
35,700 377,975 
51,750 
24.400 
att 118,500 
90,300 : 
42,000 36,200 
6,000 
132,300 10,500 . 
50,000 
30,000 
9,200 4 
18,100 
390,910 | 
14,100 
123,100 
19,180 
193 


194 THE FLORIDA BAR JOURNAL 


AN 
— no 
/ 
| 
| 


rim ga T 


Partners Justice -Law Day 1977 


By Retired Florida Supreme Court Justice B. K. Roberts 


On 1977 May Day in the 
Communist countries, there will be 
a great demonstration of military 
power signaling to those people 
that the Communist form of 
government will be served to them 
at the point of a bayonet. Discipline 
there is by force rather than loyalty 
of the people. Contrast that with 
Law Day during the same season in 
this country where our citizens are 
governed by the consent of the 
governed and where the rule of law 
and reason prevail. Here armed 
might is not necessary to protect the 
governmental establishment from 
the people. Thus we have one of the 
basic differences between the two 


systems. 
Our national experience of 200 
years provides unimpeachable 


evidence that our freedom is most 
firmly established and most 
adequately protected by the rule of 
law and a judicial system where “no 
man lives uncurbed by law, nor 
curbed by tyranny.”! Our blessings 
emphasize the necessity and duty of 
all of us to advance and protect our 
individual freedoms, to discipline 
those who would flagrantly violate 
our laws, and to achieve equal 
justice for all our citizens. We know 
that our freedom and our right to 
pursue our way of life are 
dependent upon a body of law 
buttressed by a strong and 


' Aeschylus. 
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independent judiciary aided by 
competent lawyers. 

Since man first wronged his 
fellowman, there has been an 
unrelenting struggle for justice, 
which is the very foundation of 
freedom and liberty. For 
millenniums, man’s eternal search 
for equal justice under law sought 
to fulfill itself through revisions and 
codifications of the law itself. 

Give us fair law and a clear law, 
man said, and we shall have 
freedom. And so the great legal 
systems were developed - the Code 
of Babylon, the Code of Salic 
Franks, the Codes of the Egyptians, 
Greeks, and so on. But still justice 
and Freedom eluded man’s grasp. 
Then came the Magna Charta in 
1215; but the War of Roses in the 
15th century and the usurpation of 
power by Cromwell in the 17th 
demonstrated once again that a 
clear law and a fair law could not of 
itself bring justice and freedom. It 
required that judges, lawyers, and 
lawmakers become “Partners in 
Justice.” 

What was needed to ensure 
success in man’s quest for equal 
justice under law became clearer in 
the course of the 18th century. We 
learned that we must have, first, a 
basic document setting forth the 
fundamental principles of freedom 
and justice, and second, an 
independent judiciary empowered 
to resist encroachment upon those 


principles. These two needs were 
met by the Constitution of the 


ROBERTS 


Retired Supreme Court Justice B. K. 
Roberts was a member of the Supreme 
Court of Florida for 27 years during which 
tenure he served three terms as its Chief 
Justice. Always interested in improving the 
judicial system of the state, his record 
includes service as chairman of the Judicial 
Council for the past 13 years and a member 
of the 1968 Constitutional Revision 
Commission. Several of his awards and 
accomplishments include Distinguished 
Citizen Award from Stetson University, and 
providing leadership in the creation of 
Florida’s Judicial Qualifications 
Commission, the Public Defender System in 
Florida, in establishing Florida State 
University College of Law, and in the 
revision of the Constitution’s Judicial Article. 
He served as first deputy chairman of the 
National Conference of Chief Justices and 
has lectured at Oxford University, Oxford, 
England, on the American Appellate 
System. In 1973, the Florida Legislature, by 
law, named the Florida State University 
College of Law Building, “B. K. Roberts 
Hall” and in December, 1976, the Supreme 
Court of Florida, by unanimous resolution, 
attested to the foregoing accomplishments. 
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PARTNERS IN JUSTICE 


United States which is our national 
charter. Here for the first time in 
history was produced a document 
setting forth not just basic law but 
basic principles which required the 
enactment of implementing laws. 
In addition, the Constitution 
established an independent 
judiciary to protect the rights 
therein proclaimed and empower- 
ed to review those subsequent laws 
and to reject them when they were 
found to violate the fundamental 
principles of justice and freedom 
set forth in the charter. 

Members of the legal profession 
have long stood in the vanguard of 
our democratic system, defending 
individual rights, directing social 
movements, overthrowing tyranny 
wherever it appeared, sponsoring 
good legislation, and endeavoring 
in every way possible to maintain 
our constitutional system of 
government. 

There are those cynics who say 
that our system has been unable to 
maintain law and order and general 
civil obedience. It is true that there 
is an epidemic of crime throughout 
this country but also throughout the 
entire world. The Supreme Court 
of the United States, during the last 
20 years, has placed many new 
safeguards around the rights of 
individuals charged with crime 
which have substantially and 
suddenly increased the burden on 
our system of criminal justice. This 
problem has become a _ new 
challenge for the bench, the bar, 
and law enforcement officers, but it 
is receiving attention nationwide 
and will be solved. Frankly, I agree 


COMPLETE TECHNICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; 
Product liability; MEDICAL MAL- 
PRACTICE; Criminalistics; Accident 
reconstruction. Brochure. Medical 
doctors and technical experts on staff are 
available to consult and testify in all courts. 


(Medical Evaluations as low as $325) 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
P. O. BOX 9203 
FT. LAUDERDALE, FL 33310 
(305) 565-0324 


Executive Offices 
3 Baker Hill Road 
Great Neck, New York 11023 
(516) 829-8762 


that the failure to promptly dispose 
of criminal cases in the courts, both 
state and federal, forms the weakest 
link in our judicial system and has 
been a contributing factor to the 
crime wave sweeping the country. 
There are many built-in delays in 
our system and also our criminal 
justice machine is not operating at 
maximum efficiency. This problem 
is engaging the minds of our best 
lawyers and judges and will, within 
a reasonable time, be solved. 


At the beginning of our 
government, 25 out of the 56 signers 
of the Declaration of Independence 
were lawyers; 21 of 38 of those who 
signed our Constitution were 
lawyers; and of the Presidents of the 
United States, 28 have been from 
the ranks of the law; - although the 
legal profession comprises even 
today less than two-tenths of one 
percent of the population of the 
United States. 


Modern dictatorships have all 
been built on the ruins of an 
independent judiciary and 
destruction of the legal profession. 
In 1942, Hitler uttered the ominous 
words: “Judges who do _ not 
recognize the needs of the hour will 
be removed from office.” And 
three years after Hitler’s regime had 
fallen into ruins, Andrei Vishinsky 
of the Soviet Union asserted: “Law 
is an instrument of politics. There 
are libraries full of books trying to 
prove the contrary, but it is known 
to be a legal fiction.” 


This is an attitude which helped 
drive us to revolution 200 years ago, 
and it is noteworthy that one of the 
charges against King George III in 
the Declaration of Independence 
was that he had made our judges 
dependent on his will. Contrast this 
with a statement made by a Justice 
of the Supreme Court of the United 
States who said: “Law has reached 
its finest moments when it has freed 
men from the unlimited discretion 
of some ruler, some civil or military 
official, some bureaucrat.” 


Law and reason are the only 
alternatives to force. The nations of 
the world cannot get rid of war, of 
tensions, of armaments without 
filling the vacuum; there must be 
something to take their place, and in 
the human story, it must be the law. 
But ideas alone cannot accomplish 
these things, not unless those ideas 
take hold of the minds of men and 
impel them to action, to plan and 


work toward a system for the 
lawful and just settlement of all 
disputes. 


It is our laws which make 
possible both our freedom and 
progress, which preserves order in 
our affairs, and as adequately 
expressed in the Preamble to our 
Constitution, “form a more perfect 
union, establish justice, insure 
domestic tranquility, provide for a 
common defense, promote the 
general welfare, and secure the 
blessings of liberty to ourselves and 
our posterity.” 


At the founding of our 
government, our basic rights were 
embedded in the granite of our 
Constitution. Among these rights, 
to mention a few, are freedom of 
religion, freedom of the press, 
freedom of speech, the right of 
assembly, the protection of our 
homes against unreasonable 
searches and seizures, the right to 
trial by jury of our peers, the right to 
own, use and dispose of property, 
the right to contract, the 
presumption of innocence, the 
privilege against self-incrimination, 
and the great writ of habeas corpus. 
But for centuries now we have 
known that regardless of the 
strength of all the great documents, 
codes and charters, they have been 
worth very little except, unless and 
until they have been interpreted, 
activated and made to work by a 
capable and independent judiciary, 
aided by well trained and 
competent lawyers. We must be 
sure that within this complex fabric 
of justice and government, the 
pattern of right and wrong will be 
kept as simple and clear as it has 
always been since man began his 
eternal upward struggle. 


Although the tides in the affairs of 
men and government sometimes 
seem to overwhelm us, we must be 
ever ready to recognize their ebb 
and flow, to help direct them 
peaceably and honorably, and 
above all to realize that although 
growth and size may change this 
country, it is incumbent upon us to 
retain the great fundamentals on 
which it was built in order that you 
and those who follow may survive 
as a free people. 


So on this 1977 Law Day, let us all 
rededicate ourselves to the 
proposition that equal justice under 
law is the keystone in the arch of 
freedom. Oo 
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Who called Chicago? 


If you've ever had to put off a closing because you anyone else in America, we can give you local 

were waiting for title insurance, put in a call _ service on a project anywhere. 

to Chicago. Next time, if you want to save time, put in a call 
We have a complete staff in our 11 Florida offices to Chicago. 

and a network in excess of 400 agents capable of 

providing complete title services in record time. Chicago is a local call from just about anywhere in Florida 

And we can make complex underwriting decisions _ Brandon: (813) 681-5543 Miami: (305) 358-6666 


Daytona Beach: (904) 258-3811 Orlando: (Agency) (305) 425-5577 
right here, right now. We have the financial stabil- jr ecnville: (904) 358-8974 Orlando: (305) 841-5730 3 


ity to handle any project. And we have the ad- Lakeland: (813) 683-5711 Stuart: (305) 283-6900 
vanced hardware and technical equipment to Melbourne: (305) 727-0563 Tampa: (813) 879-3101 
speed up every job. Merritt Island: (305) 452-4500 


Out of your area, call collect. 
What's more, since we issue more policies than 7 


fa ) Chicago Title Insurance Company 


Florida’s number one title insurance company 
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The trend toward greater 
consumer protection under the law 
sounds a warning to lawyers and 
other professionals to analyze their 
responsibility in the securities law 
area, particularly, Rule 10b-5 and 
§10(b) of the Securities and 
Exchange Act.' One might 
conclude from the Supreme Court’s 
recent decision in Ernst & Ernst v. 
Hochfelder® that a standard of 
liability under Rule 10b-5 has 
definitely been established. 
However, the definitiveness and 
the finality, if any, of the case are 
subject to scrutiny due to its unique 
facts as well as inviting approaches 
in the 10b-5 area advanced by other 
courts, notwithstanding their 
tile specific rejection in Hochfelder. 
Lauderdale law firm of Cabler, Anderson & Hochfelder involved the 
Sader. He graduated from the University of purported negligence of Emst & 


Nebraska - 1968) and Duke University Ernst, an accounting firm, for 
(J.D. 1971), where he served on the editorial 
atthe Lair having failed to utilize appropriate 
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procedures in its audit of First 
Securities Company, a brokerage 
firm. The alleged negligence 
resulted in a failure of Ernst & Ernst 
to discover internal practices of 
First Securities which complaining 
investors claimed would have 
pointed to fraudulent deceit by a 
principal of that firm. The internal 
practice noted by investors was a 
rule of First Securities’ president 
and 92% shareholder that only he 
could open mail addressed to him at 
the firm. It was shown that from 
1942 to 1966 the president induced 
various individuals to invest funds 
in ‘“‘escrow’’ accounts he 
represented would yield a high rate 
of return. However, no such escrow 
accounts were reflected on the 
books or records of First Securities 
and none was shown on its periodic 
accounting to the investors in 
connection with their other 
investments. The facts indicated 
the funds were actually diverted by 
the First Securities president for 
uses other than the benefit of the 
investors. Ernst & Ernst was sued as 
an “aider and abettor” of a §10(b) 
and $17(a) violation.’ 

The District Court for the 
Northern District of Illinois granted 
Ernst & Ernst’s motion for 
summary judgment and dismissed 
the action stating 10b-5 could not be 
violated by negligence.‘ 
However, the Seventh Circuit 
Court of Appeals reversed and 
remanded, holding that one who 
breaches a duty of inquiry and 
disclosure owed another is liable in 
damages for aiding and abetting the 
third party’s violation of Rule 10b-5 


PROFESSIONAL RESPONSIBILITY 
Under the 
Federal Securities Laws 


By Robert L. Sader 


if the fraud would have been 
discovered or prevented but for the 
breach. The circuit court reasoned 
Ernst & Ernst had both a common 
law and statutory duty to inquire 
into the adequacy of the firm’s 
internal control system because it 
had contracted to audit First 
Securities and to prepare the firm’s 
annual report of financial condition 
for filing with the SEC, as required 
under §17 of the 1934 Act and Rule 
17(a)-5.° The court further reasoned 
the investors were beneficiaries of 
the statutory duty to inquire, and 
the related duty to disclose any 
material irregularities that were 
discovered.’ 


Supreme Court Resolves 
Question 


The United States Supreme 
Court granted certiorari to resolve 
the specific question whether a 
private cause of action for damages 
would lie under §10(b) and Rule 
10b-5 in the absence of any 
allegation of scienter, intent to 
deceive, manipulate or defraud. 
The Court decided there was no 
such cause of action available.’ 

The Supreme Court first referred 
to the various and seemingly 
contradictory opinions of the 
federal district and circuit courts 
which had considered the 
question.® In reaching its conclusion 
that negligence is insufficient cause 
for an action under §10(b) (or 
§17(a)) the Court went through a 
very mechanical and detailed 
analysis of the working of §10(b), 
its history, the scope of the SEC’s 
rulemaking power and its exercise 
as set forth in Rule 10b-5. 

In construing the statute, the 
Court focused primarily on the 
phrase “manipulative or deceptive” 


as used in conjunction with “device 
or contrivance” for its thesis that 
§10(b) was intended to proscribe 
knowing or intentional miscon- 
duct.’ In responding to the 
Commission’s argument that the 
“effect” of given conduct upon 
investors is the same regardless of 
whether the conduct is negligent or 
intentional, the Court emphasized 
its interpretation of the word 
“manipulative.” The Court stated 
that “manipulative conduct” 
connotes intentional or willful 
conduct designed to deceive or 
defraud investors.!! In answer to 
the Commission’s argument that the 
securities laws were intended as 
“remedial legislation” and therefore 
to be liberally construed, the 
Supreme Court stated that, in 
addition to the restrictive language 
of the statute and Rule 10b-5, the 
other remedial provisions of the 
Securities Acts and their history 
demonstrate a legislative intent to 
limit §10(b) violations to something 
more than negligent conduct.'” 


The Court discussed the 
interdependence of the various 
sections of the securities laws as a 
relevant factor in construing the 
language of $10(b)," concluding 
that in each instance Congress 
creates civil liability in favor of 
purchasers or sellers of securities it 
clearly specified, whether recovery 
was to be premised on knowing or 
intentional conduct, negligence, or 
entirely innocent mistake.'4 The 
court noted that although the issuer 
of asecurity is held absolutely liable 
for those recoverable items 
resulting from misstatements or 
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PROFESSIONAL 
RESPONSIBILITY 


omissions in a registration 
statement, experts such as 
accountants who have prepared 
portions of the statement are 
accorded a “due diligence” 
defense.'® The Court found that, in 
effect, this is a negligence standard, 
citing the Barchris'® case for the 
proposition that an expert may 
avoid civil liability with respect to 
those portions of the registration 
statement for which he was 
responsible by showing that “after 
reasonable investigation” he had 
“reasonable grounds to believe” the 
statements were true and there was 
no omission of a material fact.!” 


Procedural Limitations 


The Court also noted what it 
considered significant procedural 
restrictions not applicable under 
§10(b), referring to the §11(e) 
situation where the posting of a 
bond can be required of a plaintiff 
bring suit under §11, §12(2) or §15."8 
Section 13’s statute of limitations on 
actions brought under §§11, 12(2) or 
15, was contrasted against the 
absence of same for civil actions 
under $10(b).!® Because of this, the 
Court noted in $10(b) actions the 
forum state’s limitations period is 
generally followed, resulting in a 
longer time than provided under 
§13.2° 

The Court summarized its 
position with respect to procedural 
limitations by stating such 
limitations indicate the judicially- 
created private damage remedy 
under §10(b) -- which has no 
comparable restrictions -- cannot 
be extended, consistently with the 
intent of Congress, to actions based 
on negligent wrongdoing. It was 
reasoned such an extension would 
allow causes of action covered by 
§$$11, 12(2) and 15 to be brought 
under §10(b) after their own 
limitation period, thereby 
nullifying the effectiveness of what 
the Court considered the carefully 
drawn procedural restrictions on 
these express actions.”! 


Finally, the Court addressed 
itself to the rule-making power of 
the SEC. It emphasized such grant 
of authority does not give the SEC 
power to make law, fairly implying 
the Commission had been trying to 


make new law when it urged the 
statute be interpreted to encompass 
negligent as well as knowing 
conduct.” Again, relying on the 
express language of the statute, the 
Court stated when a statute speaks 
so specifically in terms of 
manipulation, deception and of 
implementing devices and 
contrivances -- the commonly 
understood terminology of 
intentional wrongdoing -- and when 
its history reflects no more 
expansive intent, it would be quite 
improper to extend the statutory 
proscription to negligent conduct.”* 

Two of the seven justices 
participating in the decision 
dissented™ in a consumer-oriented 
opinion which acknowledged a 
certain technical consistency to the 
majority's analysis. The dissent 
stated, however, that congressional 
intent would be thwarted by such 
an analysis in light of the Court’s 
repeated recognition that the 
securities laws were enacted for the 
purpose of avoiding frauds and 
should be construed not technically 
and restrictively but flexibly to 
effectuate their remedial 
purposes.” The dissenting opinion 
also noted an investor could be 
victimized just as much by 
negligent conduct as by positive 
deception.”® 


Professional Responsibility Not 
Resolved 


The Court’s position in 
Hochfelder, although helpful, will 
more likely than not fall short of 
solving the problem of professional 
responsibility under §10(b). The 
Court is construing a statute which 
has been focused upon in recent 
years because it lends itself to what 
is admittedly remedial legislation.’ 
In this regard the statute is not 
unlike several provisions of the U.S. 
Constitution, which the framers 
could not have reasonably 
anticipated to contain the legal 
basis for what have become 
generally accepted rights of the 
American citizenry.* Moreover, 
the Court in Hochfelder was not 
called upon to decide and expressly 
did not decide the following 
questions: 


(1) Whether a civil action for 
damages is permissible against an 
alleged aider and abettor under 
§10(b) and, if so, what the elements 
of such an action would be.”® 

(2) Whether scienter is 


necessary in order for the SEC to 
seek injunctive relief. The 
dissenters specifically felt there 
should be no difference in the 
standard of liability depending 
upon the nature of the plaintiff. 

(3) Whether careless or reckless 
behavior (however defined) is 
sufficient to impose liability under 
§10(b).*! 

In actuality, the Hochfelder 
decision only addressed itself to the 
specific topic of negligence. The 
approach endorsed by the dissent 
may very well prevail in the long 
run if the 10b-5 area is allowed to 
develop on a judicial rather than 
legislative basis. That type of 
consumer-oriented approach might 
proceed under the following 
standards. 

First, it should be noted that the 
SEC has been quite successful in 
injunctive relief proceedings 
brought pursuant to Rule 2(e) of its 
rules of practice in imposing 
liability based upon a negligence 
standard.* The problem with many 
of these cases, as has been pointed 
out by at least one commentator*’ is 
that they involve blatantly 
fraudulent conduct and are hand- 
picked by the Commission for that 
very reason. In this context the SEC 
can more easily persuade a court 
that such a standard is appropriate 
even though the facts of the case do 
not require such an inquiry. Using 
the dicta from one of these cases the 
Commission then proceeds to argue 
the standard in other cases, possibly 
involving a lesser degree of 
violative activity. This approach 
causes problems for the attorney 
active in this area. This represents 
the type of activity the Supreme 
Court had in mind when it 
discussed the problems with the 
Commission as a rulemaker.*4 


Trend Toward Investor 
Protection 


Several courts have considered 
the question of aider and abettor 
responsibility under 10b-5 and have 
discussed the problem in various 
ways. It would appear that until 
such time as detailed and definitive 
legislative standards are 
established, the trend toward 


consumer investor protection will 
continue notwithstanding 
Hochfelder -- principally under an 
analysis based upon the so-called 
“flexible duty standard” discussed 
in various cases 


predating 
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Hochfelder but explained 
especially well in the case of White 
v. Abrams.** When the Hochfelder 
court referred to the White decision 
as substantially representing that 
negligence alone is sufficient for 
civil liability under §10(b), it may 
have misconstrued that decision.*” 
The attitude of the court in White 
appears to be that one can only 
determine liability under §10(b) on 
a case-by-case basis, through the 
balancing of various factors which 
may be useful in determining 
whether a particular defendant had 
a duty toa particular plaintiff under 
the particular fact situation before 
the court. In most cases adopting 
this type of approach, liability can 
be said to have been attributable to 
more than mere negligence even 
though the analysis did not proceed 
in negligence-versus-scienter terms. 


Factors Determining Liability 


The White court rejected the 
mechanical type approach used by 
the Supreme Court in Hochfelder 
and adopted a “flexibility” 
approach in light of the remedial 
purpose of the federal statute.* 
That court stated the proper 
analysis is to allow a flexible 
standard to meet the various factual 
contexts without inhibiting the 
standard with traditional fault 
concepts which tend to cloud rather 
than clarify.°* Some of the factors 
which the White court and others 
have considered important in 
determining liability in a 10b case 
are: 


l. The relative expectations of 
the parties (i.e., reliance by 
investors on attorney and attorney 
awareness of same).*° 

2. Whether the transaction is 
one which could be described as 


to benefit from the transaction, e.g., 
if the attorney is a shareholder of 
the issuer, etc.* 

7. The nature of the attorney’s 
relationship with his client, which 
may give rise to a duty of further 
inquiry under certain suspicious 
circumstances such as: 

a. whether the client is anew 
or an old reliable client; 

b. whether the 
solvent; 

c. whether the client can 
routinely produce substantiation to 


client is 


support disclosures that are to be 
made to the investor;*® 

d. whether the client is 
pressuring the attorney into making 
representations with the threat of 
going to a different attorney;* 

e. the relative access to 
information between the investor 
and the client. 


There would, of course, be other 
factors in determining the duty of 
an attorney under the flexible duty 
approach -- they will most certainly 
be presented in fact situations yet to 
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being in the ordinary course of 
business of the client (issuer).*! 

3. An awareness by the attorney 
that a “security” is involved.*? 

4. Whether the attorney takes 
an active or a passive role in 
initiating the transaction, making 
statements in the disclosure 
documents, etc.** 

5. Whether the attorney 
undertakes especially to do 
something which gives rise to a duty 
to persons who are substantially 
certain to rely on the undertaking - 
é.g., an opinion letter by the 
attorney.*4 


6. Whether the attorney stands 
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occur or in cases which may not 
have yet come before a court. 
Furthermore, the factors do not 
necessarily have the same weight in 
all situations. Therefore, whatever 
factors are present must be 
construed in light of the total 
circumstances. Undeniably, the 
flexible duty approach may be 
criticized for this lack of 
predictability. However, the point 
is this would appear to be the 
standard that is developing and will 
continue to develop without 
legislative action even in light of the 
Hochfelder decision. 


Flexible Duty Approach 


That the flexible duty approach is 
still viable even post Hocnfelder is 
evident from a reading of 
subsequent cases in the area. For 
example, the respective positions of 
the parties involved in the sale by a 
widow of corporate stock to her 
husband’s former coshareholder, 
was found to be determinative of a 
duty of care owed by the surviving 
shareholder to the widow in the 
transaction.*® In light of the duty, 
the shareholder was held to have 
violated Rule 10b-5 for failing to 
disclose the true financial picture of 
the corporation and its future 
moneymaking potential. The court 
found that the widow was almost 
completely ignorant of the dealing, 
status and prospects of the 
company, and that she placed her 
trust and confidence in the 
defendant and took his general 
representation that the stock was 
practically worthless at face value. 
Although the court did not really 
use the terms “intent” or “scienter,” 
it basically assumed the existence of 
scienter from the _ respective 
positions of the parties at the time of 
the transaction. 

The resolution of certain fairly 
close factual issues in favor of the 
plaintiff determined a_ broker’s 
standard of duty in another case 
where the internal procedural 
guidelines of the brokerage firm 
dictated a lesser standard of care. In 
that case the court relied upon the 
assumed expectations of the 
investor-plaintiff as well as certain 
tules. of the New York Stock 
Exchange and National Association 
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of Securities Dealers concerning the 
duties imposed upon brokers in 
supervising their accounts.*° The 
court stated that while those rules 
set forth duties which by their 
language appear to sound in 
negligence, when their breach 
operates in a manner intended to 
deceive, liability under Rule 10b-5 
may be present.*! The court stated 
that brokers and salesmen are under 
a duty to investigate and that their 
violation of that duty brings them 
within the term “willful” in the 
Exchange Act.® At one point in the 
opinion, the court stated even 
though the broker was unaware of 
the direct frauds -- which were 
being perpetrated by an investment 
advisor handling plaintiff's account 
-- the broker must have known of 
the egregious violations of the 
suitability rules by the investment 
advisor.** 


Reckless Conduct Standard 


The factors found in White v. 
Abrams have also been evident in 
several other opinions evidencing 
an interest in the expectations of the 
parties and their transactional 
relationship, as well as the existence 
of certain “danger signals” or 
“signals to confer with manage- 
ment.”*4 This line of cases basically 
stands for the proposition that 
where an accountant or attorney is 
aware of facts which he should 
reasonably investigate before 
making an opinion, he will be held 
to have a duty to do so. And if he 
breaches that duty, depending 
upon the nature of the danger 
signals, he may be held liable under 
the reckless conduct standard. If 
the court can determine that his 
conduct was reckless, then any 
defense based upon good faith will 
be insufficient. 

In a case clearly following the 
flexible duty pattern of analysis® it 
was held a bank did not violate Rule 
10b-5 with respect to investors in a 
private placement of securities by a 
company having an account with 
the bank for the reason that the 
bank owed no duty to the investors 
in the private placement. In that 
case the court found it important 
the bank acted in good faith; had no 
conceivable motive to mislead; 
none of the investors had any 
special relationship with the bank 
and no one talking with the bank 
had any need of or were seeking 


investment advice; no one could 
have had any reason to believe or 
could have believed the bank was 
giving or had been asked to give 
investment advice; and neither the 
bank nor any of its officers or 
employees knew or had reason to 
know of any misrepresentation. 
The court referred to the factors set 
forth in the Affiliated Ute and 
White cases strongly indicating the 
existence of scienter or recklessness 
is intricately tied to such criteria as: 
the activities of the defendants; the 
benefit derived by the defendant; 
the access the defendants had to the 
information; and the relationship of 
the defendant to the plaintiff, 
including whether defendant was 
aware that plaintiff was relying 
upon their relationship in making 
his investment decision.*® 

Although Hochfelder has 
definitely established the 
insufficiency of negligence for 
imposing 10b-5 liability in a private 
civil action, courts are continuing to 
find reckless behavior, i.e., scienter, 
by first establishing a duty of care 
between defendant and plaintiff in 
the White tradition. The problem 
inherent in the situation is the 
unpredictability of judicial 
determinations as to the existence 
of a duty under a particular fact 
situation. 


Dilemma of Ethical Conflicts 


Further problems for attorneys in 
this area are the ethical and 
practical considerations which 
create a dilemma of conflicts for an 
attorney who may be sued as an 
aider and abettor for failing to 
disclose either: (1) representa- 
tions to investors which the client 
would not voluntarily choose to 
make, or (2) the actual fact of a 
violation by the client to the SEC or 
other governing authority. On the 
one hand, the Code of Professional 
Responsibility and Disciplinary 
Rules require an attorney to 
diligently represent and maintain a 
confidence with his client so that 
the client has a person in whom he 
can repose trust and confidence.” 
On the other, the SEC and many 
courts suggest an attorney has a 
duty to disclose his ‘client’s 
securities law violations and would 
find the attorney guilty of a 
violation under $§10(b) for the 
failure to do so.8 

The Commission and various 
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courts would extend an attorney’s 
duty in the securities area to not 
only represent his client but to also 
represent the prospective 
investors.*®> This kind of situation 
can and does create a tremendous 
amount of pressure on the attorney. 
If he does not disclose what the 
Commission wants he may be 
suspended from practicing before 
the SEC even if his failure to 
disclose amounts only to 
negligence. 


Under the flexible duty approach 
the attorney is required to make 
very difficult legal decisions at the 
outset of a transaction: for 
example, to determine whether the 
transaction is really a_ private 
placement, whether the proposed 
disclosure problem would be 
material or nonmaterial, etc. He 
must make these decisions in an 
atmosphere where, on the one 
hand, his is required to protect his 
client and, on the other, told he may 
be held liable to the investors if he 
does not protect them. Further- 
more, such a situation can 
undermine the relationship 
between an attorney and his client. 
It is not difficult to imagine an 
instance involving an attorney 
either too conservative or reluctant 
to make close decisions in favor of 
his client losing the trust and 
possibly the business of that client, 
as well as any atmosphere 
conducive to the client’s full 
disclosure of the transaction.*! The 
attorney's role as counsellor is 
equally restricted because of his 
inability to predict the result of a 
decision in the context of his 
possible liability under the ever- 
changing interpretation of §10(b). 


The technical analysis by the 
Supreme Court in Hochfelder may 
have substantial merit insofar as it 
was used to achieve the result. 
However, given such _ technical 
validity, the decision still does not 
appear to be totally responsive to 
the lack of standards in the 10b area 
-- nor is it definitive in light of a 
consumer-oriented public 
demanding stricter accountability 
of professionals in this area. 
Hochfelder did not cover all the 
bases in the 10b-5 professional 
responsibility area. The fact 
situation was one where the 
respondent really could not in all 
fairness have been held liable, even 
on a negligence theory. Therefore, 
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because it constitutes a judicial 
interpretation of a single provision 
within a remedial and consumer- 
oriented piece of legislation at a 
time when accountability is 
emphasized in all areas of society, 
Hochfelder should not be relied 


upon for permanence. 
Self-Regulation 


It has been suggested the Bar take 
steps to the extent feasible, to 
establish a definitive standard for 
its members who knowingly or 
inadvertently become involved in 
the securities area. This has already 
been done to a limited extent. 
Such action is especially important 
in light of the conflict between the 
current trend toward acountability 
(notwithstanding Hochfelder) and 
the ethical precepts under which an 
attorney must make decisions. 
However, any such activity must 
not cease with self-regulation since 
the SEC and the courts are not 
bound by internal rules or 
regulations of a profession although 
significant weight is often attached 
to them. 

It appears that a final solution, if 
possible, must come either from a 
Congress impressed with the 
necessity to legislate some certainty 
and predictability into the 10b-5 
area, or from the Securities and 
Exchange Commission through 
more detailed rulemaking under 
the express procedural guidelines 
of the Administrative Procedure 
Act rather than informal 
interpretative opinions or 
statements which often find their 
way into SEC briefs and supportive 
materials.*? Although Hochfelder is 
an important case, for the sake of 
professionals and their clients, the 
nature and scope of professional 
responsibility in the 10b-5 area 
deserves immediate legislative 
attention.® 
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indirectly, by the use of any means or 
instrumentality of interstate commerce or of 
the mails, or of any facility of any national 
securities exchange, to: (b) “use or employ, 
in connection with the purchase or sale of 
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securities. It further showed it had no reason 
to believe the article that it reprinted 
contained false information. From a 
Hochfelder analysis the court concluded 
there was no “scienter” on the part of the 
defendant. However, the decision can be 
analyzed as easily from the “flexible duty 
standard.” In fact, the court really based its 
decision in terms of considering whether the 
securities laws placed a duty upon the 
newspaper to investigate the accuracy of all 
the information it publishes which could be 
relied upon by an investor. The court held on 
the facts of this case there were no duties. 
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Howthe boys 


The boys at local 880 were out of work and out 
of luck. Their plant was being closed down. 

Even though 880 had a year to go on 
its contract, the word came down from the 
union’s labor law firm in New York that there 
was no recourse for the men losing their jobs. 

Seventy of the workers decided to 
gamble that something more could be done, so 
they went to a local law firm. The attorneys 
there didn’t have a lot of experience in labor 
law, but they knew how to handle a case. They 
called The Research Group. 

Armed with our research advocacy, 
the local firm persuaded the reluctant company 
to enter negotiations. The workers’ bet paid off. 
The resulting settlement gave each union 
member a week’s pay for every year seniority. 
The seventy men who initiated the action came 
away with almost $400,000. The total bill 
from The Research Group? $312. 

We gave the small firm the research 
and advocacy assistance it needed to win a 
major case. 
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bet. 


The result was not unusual. We’ve 

— advocacy memoranda and briefs to 
aw firms, general counsel, attorneys general 
and individual practitioners around the world. 
Our work in more than 20,000 cases has in- 
volved all major fields of law and all state and 
federal jurisdictions. We’ve been recognized 

by Time, Business Week, Juris Doctor, and other 
major publications as the leader in the field and 
a major new force in the legal community. 

Time after time our professional organi- 
zation has given attorneys the comprehensive 
legal ammunition they needed to win. 

We'd like to work with you. Because 
we'd like you to find out what the attorneys for 
the boys at 880 found out. 

That we're a good bet. 


The facts in this case are true. The names have been changed to 
conform to the spirit of the ABA Code of Professional Responsibility. 


TRG TheResearch Group 


P.O. Box 7187, Charlottesville, Va. 22906, 804-977-5690. 
Other research centers in Ann Arbor, Boston and Los Angeles. 
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When the Equal Rights 
Amendment is discussed, the 
question invariably asked by 
lawyers and laymen alike is, “Why 
is it necessary? Aren’t equal pay, 
equal employment opportunities, 
equal credit, equal educational 
opportunities already guaranteed?” 
Perhaps, but only partially. 

There are three ways to make 
changes in our legal system to 
assure equal rights. One is through 
the courts by extending the equal 
protection clause of the 14th 
amendment to sex discrimination. 
The second is through the 
legislatures by making piecemeal 
revisions in federal and state laws. 
The third is by amending the 
Constitution. Although these 
alternatives are not mutually 
exclusive each must be discussed 
briefly in order to answer the 
question — Why a constitutional 
amendment? 

The courts have had many 
opportunities to use the guarantee 
of equal protection in the 14th 
amendment since it was ratified in 
1868. In fact, early proponents of 
equal rights for women relied on 
this in their attempts to firmly 
establish a constitutional principle 
of equality. However, until 1971, 
the courts declined to do so. One 
reason, of course, is that historically 
the 14th amendment was never 
designed to cure discrimination 
against women, but only against 
blacks.' Indeed, had it applied to 
women there would have been no 
reason in 1920 to adopt the 19th 
amendment giving women the right 
to vote. 


/ 
By Martha W. Barnett 


Only in the past six years have the 
courts used an equal protection 
argument to strike down blatant 
examples of sex discrimination — 
and then only sporadically.2 For 
example, in 1971 the Supreme 
Court held unconstitutional a state 
statute which automatically 
preferred men to women as 
administrators of a decedent's 
estate.’ More recently, the Supreme 
Court has held unconstitutional 
state statutes restricting jury service 
by women to volunteers,‘ requiring 
a parent to support a son until age 
21, a daughter until age 18,5 and 
allowing girls to purchase 3.2% beer 
at age 18 while thirsty boys were 
required to wait until they were 21.6 


“ERA will give legisla- 
tures a fundamental 
principle upon which 
to base policy deci- 
sions for future law 
reform.” 


A high point came in a decision in 
which the Supreme Court held 
unconstitutional a provision of the 
Social Security Act that denied a 
widowed father the same social 
security benefits to care for his 
minor child that a widowed mother 
would have received in the same 
situation even though the deceased 
mother’s salary had been the 
primary source of the family’s 
income and even though social 
security taxes had been paid fully 
by the mother.’ The Supreme Court 


has just recently upheld another 
challenge to the Social Security Act 
in which it was held that a husband, 
who is not himself covered by social 
security benefits but whose wife is, 
is eligible for such benefits without 
an affirmative showing that his wife 
had supplied all her own support 
plus half of his, or three-fourths of 
the total family support.’ 

But at the same time, a Florida 
statute that gives widows, but not 
widowers, an annual $500 property 
tax exemption has been upheld. 
The Supreme Court said that the 
exemption was designed to 
compensate women for past 
economic disadvantages and “.. . to 
further the state policy of 
cushioning the financial impact of 
spousal loss upon the sex for which 
that loss imposes a disproportion- 
ately heavy burden.” The total 
annual dollar savings to a widow is 
the splendiferous sum of $15. 
Florida gives only three classes of 
people this tax break: the blind, the 
totally and permanently disabled, 
and widows.'® 

More recently, the Supreme 
Court has held that employers can 
exclude pregnancy-related 
disabilities from disability income 
protection plans without running 
afoul of the equal protection 
clause!! or Title VII’s sex 
discrimination provision.'2 The 
rationale: pregnancy is a voluntary 
disability unique to women. The 
majority opinion, however, fails to 
mention that the insurance plans 
involved covered voluntary 
disabilities such as attempted 
suicides and elective cosmetic 
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surgery and such disabilities unique 
to men as vasectomies and 
circumcisions.'% 

While the cases are not endless, 
there have been enough to clearly 
illustrate a pattern of reluctance by 
the courts to take the 14th 
amendment by the horns and apply 
it directly to sex discrimination. The 
Supreme Court in 1973 came 
encouragingly close to holding that 
any classification based solely on 
sex was “suspect” and thus subject 
to the closest judicial scrutiny, but 
since that time it has failed to go 
further.'* This apparent reluctance 
seems to be deliberate. The courts, 
fully aware of the pending Equal 
Rights Amendment, seem to be 
using time-honored judicial 
restraint to avoid amending the 
Constitution by a judicial 


“It is highly unlikely 
that true equal rights 
nationwide will be 
obtained through the 
statutory process 
within our lifetime. 
The degree of a 
person’s equality 
should not depend on 
where he lives, but 
should be uniform 
throughout the na- 
tion.” 


interpretation at a time when 
change through the legislative 
process is underway.’ Until the 
fate of the Equal Rights 
Amendment has _ been _ finally 
decided in the state legislatures, it is 
unlikely that the courts will 
preempt that legislative preroga- 
tive and use the equal protection 
clause to eliminate discrimination 
based solely on sex. 


Another means to assure equal 
rights is through the legislative 
process. Indeed, positive steps have 
been taken in Florida and other, but 
not all, states in employment, 
education and credit. But laws are 
not permanent. As with any other 
law these can be repealed or 
revised. Equality must not depend 
on the vagaries of the law or 
legislators. Nor should the measure 
and degree of one’s equality 
depend on where that person lives, 
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but it must be uniform throughout 
the nation. 


It is important to recognize that 
these few laws have been in the 
making since the early 1960's. 
Because of the time and expense 
involved in effecting such gradual 
revisions through the legislative 
process, it is highly unlikely that 
true equal rights nationwide will be 
obtained through the statutory 
process within the lifetime of any 
present member of The Florida 
Bar. Piecemeal legislation is a delay 
tactic; rather than obviating the 
necessity for the Equal Rights 
Amendment, it underlines, 
emphasizes and gives it credibility. 


Thus, not being able to look to the 
courts or to the legislatures, the 
people are left with the proposed 
constitutional amendment. The 
Equal Rights Amendment will not 
change attitudes stemming from 
prejudices. Morals and behavior 
cannot be legislated by a 
constitutional amendment or by 
changes in the law. The 27th 
amendment, however, will relieve 
the courts’ uneasiness about a 
judicial amendment to the 
Constitution and it will give our 
legislatures a fundamental principle 
upon which to base policy decisions 
for future reform. 


The Equal Rights Amendment 
will not destroy marriage, children 
or the family. Neither men nor 
women have yet to find any good 
substitutes for the deep, personal 
satisfaction that most find in all 
three. Moreover, the courts have 
consistently refused to interfere 
with ongoing family relationships. 

It will not invalidate alimony and 
child support statutes. It will simply 
provide that the statutes cannot 
automatically favor the female but 
must depend on the financial needs 
and abilities of both parties and on 
the best interests of the children. 


The Equal Rights Amendment 
does not mean equal treatment of 
unequals. It means that women 
cannot be treated more or less 
advantageously than men solely 
because they are women. 
Differences do exist, not only 
between men and women, but 
between people of the same sex. 
People come in all sizes, shapes, 
abilities and weaknesses. The Equal 
Rights Amendment will not erase 
these differences, and, in fact, will 
not speak to them at all. It is aimed 
only at one difference—sex—and 


says, when used alone that this is not 
a permissible factor in determining 
the legal rights and responsibilities 
of men or women. 


It will not force women to the 
battle front. Throughout our history 
men and women have performed 
necessary support functions in the 
armed services during combat and 


“ERA is aimed only at 
one difference—sex— 
and says, when used 
alone that this is nota 
permissible factor in 
determining the legal 
rights and responsi- 
bilities of men or 
women.” 


in peacetime. The Equal Rights 
Amendment will require that those 
who qualify under the physical 
standards set for combat soldiers 
cannot disqualified solely 
because they are women. 

The Equal Rights Amendment 
will not require religious institutions 
to ordain women as ministers nor 
otherwise affect church practices. 
The deeply ingrained principle of 
separation of church and state will 
prevent any encroachment by the 
government in the area of religious 
freedom guaranteed by the first 
amendment. 


It will not do away with separate 
public facilities such as restrooms 
and dormitories. The constitutional 
right to privacy guaranteed by the 
eighth amendment will go hand-in- 
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WHY THE EQUAL 
RIGHTS AMENDMENT? 


hand with the 
“Amendment. 

The Equal Rights Amendment 
will not legalize homosexual 
marriages. It deals only with laws 
based on a person’s sex, not on a 
person’s sexual preferences. 
Legislatures will remain free to 
define marriage as the union of a 
man and a woman. 

It will not require women’s social 
organizations to accept men or 


Equal Rights 


“ERA is commitment to 
a system in which 
neither our sons nor 
our daughters will be 
pigeonholed solely 
because of their sex.” 


vice versa. Nor will it force wives 
and mothers to seek work in the 
labor market. The Equal Rights 
Amendment applies only to actions 
by the government. It will not 


affect private behavior and social 
customs. 

Above all, the Equal Rights 
Amendment will have symbolic 
importance. It will serve as a 
statement of our commitment to a 
system in which neither our sons nor 
our daughters will be pigeonholed 
solely because of their sex. It will 
close the door on the mythology of 
“women’s roles” and “men’s roles,” 
freeing men as well as women to 
grow, develop and aspire 
according to their intellect, abilities 
and inclinations unhampered by an 
accident of birth. 

The language of the Equal Rights 
Amendment is simple: “Equality of 
rights under the law shall not be 
denied or abridged by the United 
States or by any State on account of 
sex.” The principle that it embodies 
is the foundation of our democracy. 
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Do you have a different 
opinion than those 
expressed in this article? 
The Journal welcomes 
comments from its 
readers for publication on 
its “Letters” page. Please 
limit them to 300 words or 


less. The Florida Bar 
Journal, Tallahassee, 
Florida 32304. 


HELLER 


Financial Services 


Advise them 
about Heller. 


Besides sound legal advice, your clients also look to you for 
help in other business areas. When a client's business 
needs immediate cash, and his bank is not reacting fast 
enough, remind him of Heller. We can give him an 
on-the-spot business loan on his receivables, inventory, 
equipment or real estate, so he can proceed with 
expansion plans or generate additional cash. Heller has 
the flexibility to make fast loans of one hundred thousand to 
five million dollars, or more, without red tape. Give him 
more than legal advice. If money is needed, suggest a 
business loan from Heller. It's good business. 


Co 


The Heller Building 
4500 Biscayne Boulevard 


Miami, Florida (305) 576-4800 
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eWe Run 
Remind You Where 


We Saye We work with trusts and 
e al @ estates. You work with trusts 
and estates. We know you can help us with our job. We'd like you 
to be aware that we can help you with yours. 

We do not practice law. Nor do any of our employees. We do 
not draw wills or trust agreements. We do encourage our customers 
to seek their own legal counsel to prepare these instruments. 

When we are named in a document as personal representative 
or trustee, it is our policy to employ the attorney or firm that drew 
the instrument for legal services necessary during the administra- 
tion of the estate or trust. Unless, of course, we are instructed 
otherwise in writing by the testator or settlor. 

We encourage attorneys to consult with us when drafting 
wills and trust agreements in which we are named and to file orig- 
inals or copies of such wills with us. 

We accept joint appointment with an individual personal 
representative or trustee with the understanding that we will have 
physical custody of all assets, and that we will receive our regular 
tee. The individual co-fiduciary will participate in all decisions and 
receive detailed statements from us. 


Trust 
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Everything you 
want ina 
life insurance plan: 


Accidental. 
dismemberment 
benefits up to 
$20,000 


Triple indemnity 
for accidental death 


Conversion 
privilege 


All these benefits and more are yours with The Florida Bar 
Group Life Insurance Plan. And any experience rating 
Credits (from favorable loss experience) are used to 
support The Florida Bar Foundation. 


Write or call for full details today! 


; Poe & Associates, Inc. 
P.O. Box 1348 
: Tampa, FL 33601 


j !'d like details on The Florida Bar group life 


| insurance plan. Telephone Numbers: Lakeland (813) 687-0212 


: Poe &Associates, Inc. 
i Name . : Tampa (813) 228-7361 Miami (305) 751-9765 

i 

al 


P.O. Box 1348/Tampa, Florida 33601 


Orlando (305) 896-7231 North Port (813) 426-5001 
Orlando (305) 273-3770 Ft. Lauderdale (305) 491-1080 


Phone Venice (813) 488-6738 Jacksonville (904) 398-1112 


Address 
City 


Administrators for The Florida Bar insurance plans 
Underwritten by Voyager Life Insurance Co., Jacksonville, Florida 
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By Robert I. Weil 


Law offices buy a large variety of 
merchandise and services. The 1976 
Survey of Law Firm Economics 
shows that small law firms spend an 
average of 14.9% of the fee dollar on 
such things as pencils, stationery 
products, books, typewriters, 
insurance, toner, ribbons, paper 
clips and other miscellaneous costs. 
Quite often, law offices confuse 
themselves and their suppliers in 
the way such materials are ordered 
and paid for. 

In the course of many years as a 
management consultant in the legal 
field, the author has discussed these 
problems with vendors as well as 
with lawyer-clients. Here are 
examples of some of the 
occurrences which we have noted 
from both vendors and purchasers: 


Law offices open multiple 
accounts. 


The firm of Bach, Brahms and 
Beetle orders books from Legal 
Tome Company under its name. 
When Legal Tome sends out an 
announcement of a new treatise, 
Bill Beetle fills in just his own name 
as buyer - then pays the bill with a 
firm check. | 

In this example, a couple of 
things may happen. First, the 
publisher now has two accounts, 
one under Bach, Brahms & Beetle 
and another under William T. 
Beetle, Esquire. Secondly, payment 
of the new purchase may be 
credited to the wrong account, and 
a mix-up will occur which will 
cause both the law firm and the 
publisher wasted time and 
aggravation. 

Third, John Bach, not knowing 
that the book has been ordered, 
may order a second copy in the 
firm’s name. 


Law firms change their name. 


When John Bach retires, the firm 
drops his name, and notifies all of its 
clients. But no one bothers to send 
announcements to suppliers. The 
result, a new account will be 
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Purchasing in the Law Office 


opened under Brahms & Beetle and 
there may be more billing 
confusion. Also, the firm will now 
receive an additional copy of every 
announcement under the old as well 
as the new firm name. 


Firms don’t control their purchases. 


Vendors complain that many law 
offices are unspecific when they 
order supplies, return unneeded 
quantities without authorization, or 
buy often in small, expensive 
quantities. Getting the most for 
your overhead dollar takes some 
effort, but it can pay real dividends. 
This is especially true of anything 
which is customized or printed 
especially for the firm. 

For example, it costs much less 
for each envelope if you purchase in 
large quantities than in small. The 
common 9” x 12” clasp envelopes 
are advertised at 8.3¢ each if you 


‘order 100, or 2.9¢ each if you buy 


2,000. Yet, many law offices 
continue to buy often and in the 
most expensive lots. Frequent 
ordering takes your secretarial time 
and bookkeeping time too, not just 
that of the supplier. 

On the other hand, don’t go 
overboard. Some law offices have 
been known to have a ten-year 
supply of paper towels. And that’s 
hardly a good investment. 


What to do. 


The control of the purchasing 
process is simple. But it requires the 
cooperation of all of the people of a 
law firm. First, designate one 
person to be in charge of all 
purchases, even law books. In 
smaller offices, this should be a 
mature and capable secretary or 
bookkeeper. In larger firms, the 
responsibility generally devolves 
on the office manager. 

First, assign responsibility by 
channeling all purchasing through 
one person. In this way, duplication 
of orders will be avoided. This 
individual should also have 
responsibility for inventory control 


economics 


practice 


and issue of supplies, so that those 
embarrassing “we're out of ...” 
situations can be avoided. 
Purchasing is an important job, and 
the employer must treat it that way 
and not give the designated 
“purchasing agent” the impression 
that today’s typing must always 
come first. 

Then, set up a purchase order 
system. It’s really simple. Stationers 
carry two types of purchase orders; 
those bound in a book and loose, 
individual forms. Law firms may 
have the forms printed with their 
names. Mail suppliers frequently 
advertise and send brochures to 
lawyers and accountants, or may be 
found locally in larger cities. 

All of the mail order 
organizations advertise the loose 
forms, which must be numbered 
consecutively to afford a control. A 
stationery store item is the 
“Salesman’s Order Book’ in 
duplicate or triplicate, Rediform 
5H500/ (about $1.25) in which the 
carbon copy is retained in the book, 
and the original is removed. The 
bound book offers better control, 
but must be handwritten. The 


Robert I. Weil is a principal in Altman & 
Weil, Inc., Management Consultants with 
offices in Ardmore, PA., San Francisco, 
California, and Duluth, MN. Weilis editor of 
Report to Legal Management and coauthor 
with Mary Ann Altman of How To MANAGE 
Your Law Orrice, published by Matthew 
Bender & Co. 

This column is sponsored by the 
Economics of Law Practice Committee, 
Francis E. Pierce, Jr., chairman; Thomas H. 
Singletary, editor. 
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ECONOMICS OF LAW 


numbered, loose purchase order 
forms may be typed. 


Once you have the supplies, 
order only via a purchase order 
form. If you must order something 
by telephone, give the next 
purchase order number to the 


ae 
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vendor, write up the order and 
clearly mark it as a confirmation of 
a telephone order - but send it to the 
vendor. 


When supplies are received, your 
purchasing agent will mark the 
office copy of the purchase order to 
show the date. Later, when the bill 
comes in, the purchasing agent will 
note the order number on the bill 
when it is approved for payment, 
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@|_ SEAL & CERTIFICATE CO. 
27] 1115 SO. 30th AVE., HOLLYWOOD, FLA. 33020 [7° 
Bx SHIPS ALL CORPORATE ORDERS THE BS 
SAME DAY THEY ARE RECEIVED. 


WE MANUFACTURE SELF INKING AND 

REGULAR RUBBER STAMPS, ALSO Ke 
COMMERCIAL PRINTING. WE CARRY 
=< BOTH BLUMBERG AND RAMCO LEGAL {3 
FORMS. ASK A FELLOW ATTORNEY ite 
ABOUT STATE SEAL & CERTIFICATE’S #¥4N* 
<<} PRODUCT, QUALITY AND SERVICE. 


So. Bro. 920-5964 a 
No. Bro. 525-2610 
Dade 947-9839 Ree 
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and also note this on the office copy 
of the purchase order. 


The key to all of this is simply to 
have a single person responsible for 
ordering, recording receipt and 
approving payment. But don’t let 
the purchasing agent also sign 
checks. That is an invitation to theft 
which should be avoided. 


Some firms also maintain a 
record of what is ordered from each 
vendor on a purchase record card 
or a plain index card. Such a record 
will alert you when you are 
ordering small quantities often - an 
indication that savings can be made 
by increasing quantities. This 
record will also enable you to notify 
suppliers when you change the 
firm’s name or address. 


If you can sell this program to all 
of the people in the firm, it will save 
time and supply dollars. oO 


“IGNORANCE 
ISCRAZY.” 


“T've never had cancer. 
But I'd be crazy to ignore 
it. I know many cancers 
can be cured if they're de- 
tected early. But you've got 
to know the warning sig- 
nals: Change in bowel or 
bladder habits. A sore that 
does not heal. Unusual 
bleeding or discharge. 
Thickening or lump in 
breast or elsewhere. Indi- 
gestion or difficulty in swal- 
lowing. Obvious change in 
wart or mole. Nagging 
cough or hoarseness. 

“If one of them appears, 
see your doctor right away. 
The odds are you don't 
have cancer. But only your 
doctor can tell you that 
for sure.” 
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By James R. Costello, Jr. 


Each year more lawyers face the 
tedious task of safeguarding the 
rights of a client who is or might be 
the subject of a criminal tax fraud 
investigation. A criminal tax fraud 
investigation, conducted by a 
special agent of the IRS Intelligence 
Division, can develop out of a civil 
audit or it can result from an 
informer’s tip or from a variety of 
sources. The Intelligence Division 
maintains a close relationship with 
federal, state and local law 
enforcement agencies. 

The greatest number of 
investigations grows out of routine 
audits commenced by revenue 
agents of the IRS Audit Division of 
the District Director’s Office. When 
a revenue agent discovers facts 
indicating fraud, the case is referred 
to the Intelligence Division. If the 
Intelligence Division approves a 
criminal tax fraud investigation, the 
Audit Division will assign a revenue 
agent to the case but the special 
agent is in charge until the criminal 
investigation has terminated. 

There are approximately 2,700 
well-trained special agents and 
each is an expert criminal 
investigator with a knowledge of 
accounting and law. The sole 
function of the special agent is to 
define and develop the criminal 
potential of a tax fraud case.! 
Defense counsel must be able to 
recognize a routine tax audit and 
must be able to detect when mere 
inquiry into a civil tax liability has 
shifted silently into a criminal 
and/or civil tax fraud investigation. 
Civil tax fraud results when the 
special agent cannot make a 
criminal tax fraud case. The Service 
will always impose a fraud penalty 
(50% of a tax deficiency) in addition 
to taxes and interest owed where 
any part of a tax deficiency is due to 
fraud.2 

Counsel must recognize the 
pitfalls to be avoided during an 
investigation, the limitations on the 
special agent’s authority and the 
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Criminal Tax Fraud Investigations - 
Some Useful Guidelines for Counsel 


rights and duties of the client being 
investigated.2 Above all, counsel 
must understand that the 
percentages are against the 
government if counsel can enter the 
case on or shortly after the day of 
the special agent’s appearance. This 
is because the special agent usually 
acquires the most damaging 
evidence early in the investigation 
and oddly enough this evidence is 
almost always under the taxpayer's 
dominion and control. Therefore, it 
is of utmost importance that 
counsel recognize the warning 
signals of a criminal tax fraud 
investigation so that counsel can 
enter the case at the earliest 
moment, hopefully while the 
investigation is in its infancy. 

For example, if a revenue agent, 
during the course of a civil audit, 
starts spending time copying 
records, making photocopies and 
asking for net worth statements or 
actually summons the taxpayer's 
records or bank statements, counsel 
should suspect that a special agent 
lurks somewhere in the _back- 
ground. Normally, counsel will not 
be aware of the special agent’s 
presence until the day the revenue 
agent returns accompanied by the 
special agent, the taxpayer gets a 
letter from the special agent, or the 
special agent pays a surprise visit on 
the taxpayer or taxpayer’s 
accountant. 

Procedures followed by the 
special agent during an 
investigation are outlined in the 
Handbook for Special Agents,‘ an 
important manual for counsel’s 
perusal.> The special agent’s 
immediate concern is to get as 
much information as possible from 
the taxpayer before the taxpayer 


can retain counsel. The urgency is 
prompted by knowledge that a 
taxpayer without counsel’s advice 
will answer seemingly innocuous 
questions readily and will often 
hand over records during the initial 
meeting with the special agent. 


criminal law 


Fear motivates all taxpayers to 
believe that the special agent will 
suspect something amiss if the 
taxpayer refuses to cooperate 
voluntarily or begins to thumb 
through the yellow pages. 

The taxpayer does not realize 
that the special agent is trained to be 
suspicious and that most attempts 
to quell suspicions are pointless and 
dangerous to the taxpayer's well- 
being. Obviously, a prompt 
interview allows the special agent 
to capitalize on the ignorance and 
fears of the taxpayer and this 
psychological advantage is 
considered essential in obtaining 
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admissions and information 
material in proving a criminal case.® 
The special agent is after hard 
evidence and if that evidence is 
unavailable for whatever reason, 
caseload and time factors will force 
the special agent to withdraw from 
the case irrespective of any 
cooperation by the taxpayer. 


The IRS is concerned with the 
effective use of the special agent’s 
time for each special agent has 
several cases to work. If counsel can 
cause the special agent to end the 
criminal investigative process, the 
client will cease to be the 
prospective defendant and 
counsel's single purpose will then 
be realized. 

This article endeavors to provide 
some useful guidelines for counsel’s 
consideration in safeguarding the 
rights of a client during the most 
crucial phase of the criminal tax 
fraud investigative process, that is, 
from the day of the special agent’s 
entry into the case to the day the 
Intelligence Division decides 
whether to recommend prosecu- 
tion and forward the case to higher 
levels for further review. 
Guidelines for counsel’s conduct at 
higher levels of review, before and 
at trial are not presented in this 
broad discussion of an earlier phase 
of the criminal process. 


Limiting Client's Contacts with 
Special Agent 


As soon as counsel accepts a 
retainer, he should immediately 
limit the contacts between the client 
and the special agent. The special 


agent should be_ contacted: by 
counsel and informed that counsel 
needs time to review the taxpayer's 
affairs but will be back in touch 
with the special agent within a 
reasonable period of time. In other 
words, counsel should put himself 
between the client and the special 
agent; for, if left alone, the taxpayer 
will be totally unprotected against 
the skills of a professional 
interrogator. Counsel should not let 
the client talk to or furnish the 
special agent with personal books 
or records. There is great danger 
that enough has been said already; 
for, anytime a taxpayer talks to a 
special agent, the taxpayer is on a 
course of self-destruction. 

No lawyer, no matter how 
intimate with the taxpayer’s affairs, 
can afford to meet with a special 
agent until the types and sources of 
information obtained by the special 
agent have been determined, and 
no taxpayer should be submitted to 
interrogation until counsel has 
arrived at a meaningful 
determination. Counsel cannot 
discuss the taxpayer’s affairs with 
the special agent without having 
executed and filed a power of 
attorney unless the taxpayer is 
present for the discussion. Even so, 
the special agent will not continue 
the discussions for long unless 


counsel obtains and files a power of 


attorney to represent the taxpayer 
before the IRS. 

Admissions by representatives 
with power of attorney are given 
the same force and effect as 
admissions by the taxpayers 
themselves.? Thus, counsel must 
have solid reasons for every 
statement made in behalf of the 
client, for the client became a 
prospective defendant the moment 
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the special agent entered the case. 
In almost all cases, the special agent 
has carefully examined and 
thoroughly digested a wealth of 
information from several sources 
before the taxpayer or counsel are 
even aware of the special agent’s 
presence. 


Employing a Competent C.P.A. 
Although principles of criminal 


law are chiefly employed in helping 
the client escape the criminal 
process, counsel will want to utilize 
the talents of an experienced C.P.A. 
The assistance of a defense- 
oriented C.P.A. with a _ strong 
background in taxation is 
indispensable for an adequate 
defense. Remember, the C.P.A. is 
not only a knowledgeable helper 
but will be a prospective witness in 
the case. Often, it is desirable to 
employ a C.P.A. who has been 
previously unconnected with the 
case and who has had no prior 
professional dealings with the 
client. The attorney-client privilege 
will cover the C.P.A. if the C.P.A. 


. functions as counsel’s agent, not the 


taxpayers agent.’ If the counsel 
does not hire a C.P.A. who has been 
previously unconnected with the 
case, work done by the C.P.A. for 
the client prior to employment by 
counsel would not be protected by 
the attorney-client privilege.® In this 
situation, the C.P.A. should date all 
workpapers to segregate work 
done before employment by 
counsel. To shield the C.P.A. with 
this privilege, counsel should do the 
hiring. 

In the letter of retainer counsel 
should mention that the taxpayer 
has retained counsel to give legal 
advice and that the C.P.A., as 
counsel’s agent and interpreter of 
the financial affairs of the taxpayer, 
is being hired by counsel to assist in 
analyzing the books, records, 
papers and other documents of the 
client insofar as counsel shall deem 
such assistance necessary for 
counsel’s preparation and 
presentation of the client’s case. 
The C.P.A., as counsel’s agent, 
should be informed to report 
directly to counsel and bill counsel’s 
firm and not the taxpayer for all 
accounting services performed. 
The letter of retainer serves as an 
employment agreement and should 
mention that counsel intends to 
treat all confidential accounting 
assistance as expenses incident to 
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counsel’s representation and that 
counsel will in turn charge the client 
for these out-of-pocket disburse- 
ments. 

In addition, the letter of retainer 
should provide for counsel’s 
ownership of the C.P.A.’s notes, 
workpapers, schedules, analyses 
and other documents prepared by 
the C.P.A. for counsel’s use and 
should specify that the employment 
is solely for the purpose of enabling 
counsel to render competent legal 
services. Counsel should then 
instruct the client to consider all 
disclosures to the C.P.A. as 
privileged, for the C.P.A. is now in 
the same position as an accountant 
regularly employed by a law firm 
engaged in legal work for which 
such accounting assistance is 
necessarily adjunct to the firm’s 
professional ability to provide legal 
advice. 


Counsel’s 
Client’s Case 


Counsel should be able to make a 
more thorough and _ exhaustive 
investigation than that of the special 
agent; but counsel must not rely on 
the client’s statements during the 
first office visit. He will not get the 
facts from the client. In fact, the 
client may be the last person willing 
or able to provide reliable 
information at this time, for the 
client almost always begins with a 
declaration of innocence and a 
story the client wishes were true. 
Clients often try to defend 
themselves by saying that they are 
not accountants or bookkeepers 
and sometimes state, “I left all that 
to my accountant.” After all, the 
client only signed the returns. The 
client should remember that the 
returns were signed under penalties 
of perjury and that such answers as, 
“I don’t remember” can be proven 
true or false at a later date. 
Unfortunately, the client’s ill- 
founded remarks tell the special 
agent how and where to get the 
hard evidence for a recommenda- 
tion of prosecution. 

The client may say that the 
revenue agent appeared with a 
special agent and after introduc- 
tions, Miranda-type warnings!” 
were given, but that nothing was 
said by the client. Offbeat answers 
by client can be turned around to 
suit the government’s purpose so 
counsel must discover everything. 
As early as possible, the client 
should record the dates, persons 
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present, questions and responses, 
and the amount of time consumed 
by this initial interview. Counsel 
must find out if the special agent 
used a tape recorder; determine 
what statements were given by the 
client and what records were given 
up by the client. If the client gave 
the special agent a written 
statement, counsel should ask the 
client for a copy of that statement. 
As often happens, the client will 
give an affidavit without retaining 
or obtaining a copy of the 
submitted document. Interrogate 
the client. The client may begin to 
see that the so-called casual 
conversations with the special agent 
are replete with admissions of fact, 
bold denials, ridiculous defenses 
and perhaps one or more false 
statements.!! Counsel must realize 
that the client cannot rely on 
memory alone, for tax fraud 
investigations involve transactions 
from years past. 

The next step in counsel's 
investigation is a personal visit with 
the people who handle the 
taxpayers books and with the tax 
return preparer. The IRS has placed 
sO Many pressures on tax return 
preparers that they need 
encouragement. They should be 
told that they are doing a good job 
and that the taxpayer appreciates 
their work. 

Counsel then, with the aid of the 
C.P.A., will review all tax returns 
and determine whether there is a 
deficiency in tax due and owing for 
the years involved and if so, are 
there offsets to negate it or any 
explanations for the deficiency or 
anything showing that the 
prospective defendant did not 
willfully commit any crimes against 
the revenue. The C.P.A., by making 
the same sort of investigation the 
revenue agent makes, should be 
able to advise Counsel whether the 
face of the tax returns indicate any 
reasons for the government’s 
inquiry. 

Counsel must control the flow of 
evidence to the special agent. 
Controlling the evidence involves 


maintaining a logbook by date, 
showing contacts made, questions 
raised and responses given, and a 
complete description of all 
documents submitted to the special 
agent. The special agent will often 
attempt to broaden the investiga- 
tion. Controlling the evidence helps 
narrow the scope of the criminal 
inquiry and allows counsel 
constantly to evaluate the special 
agent’s progress in the case. 
Controlling the evidence keeps the 
investigation within definable 
limits and enables counsel to 
prepare for possible trial. 

Counsel should strive to have the 
special agent reduce questions to 
writing so there is no mistake as to 
what information is being sought. 
The special agent may submit a list 
of written questions. Counsel 
should tell the special agent that he 
will study the questions and have 
the taxpayer answer or not answer 
based on his evaluation. Having the 
questions will be most helpful in 
making certain that the information 
given the special agent, if any, is 
accurate and complete. The 
attorney should never make 
promises to the special agent unless 
he intends to keep them. He should 
make certain that all evidence 
submitted is accurate and that all 
underlying facts supporting the 
evidence have been verified and 
are complete as they pertain to the 
taxpayer, and never raise a 
constitutional objection unless there 
is no alternative, for constitutional 
roadblocks always stimulate the 
government’s interest in the case. 


Methods of Proving a Deficiency 


Counsel cannot successfully 
develop specific defenses against 
the special agent’s modus operandi 
unless counsel has a_ thorough 
understanding of the one direct and 
several indirect methods of proving 
a deficiency in tax. The best 
method from the government’s 
viewpoint is the direct specific- 
items method. It consists of 
establishing that the taxpayer 
engaged in certain transactions 
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which are not accurately or 
completely reported on the tax 
returns. For example, there may be 
an understatement or omission of 
sales, capital gains or other income. 
If the special agent cannot obtain 
the taxpayer’s records, the special 
agent will resort to an indirect 
method to overcome the total 
amounts on the tax returns. The 
specific-items method is often 
corroborated -by at least one of the 
indirect methods. 

The indirect methods of proof 
are not accounting methods but are 
organized statements of fact 
capable of supporting an inference 
of what the taxpayer’s liability was 
in a given year or years.'* There are 
several common forms of indirect 
methods of proving a _ tax 
deficiency, e.g., the bank-deposits 
method. The government will often 
employ variations of these 
methods, hybrid methods! and 
combinations. Counsel can learn of 
the technicalities involved in using 
the indirect methods from a 
number of books" and articles.5 A 
detailed discussion of these 
methods is beyond the purpose of 
this article. 


Conferring with the Special 
Agent 


Counsel must never miss an 
opportunity to acquire information 
about the government’s case. The 
special agent will be there to obtain 
the additional information needed 
to plug any holes in the 
government’s case. Useful 
information can often be obtained 


by counsel even though the special 
agent is normally unwilling to 
discuss evidence supporting 
willfulness or theories of criminal 
liability. Counsel should make 
certain assumptions to dispel any 
false notions. Counsel should 
assume: that the special agent will 
twist facts around, given a chance; 
that the special agent’s unwritten 
promises to counsel mean nothing; 
that the special agent has probably 
prejudged the client; and that 
behind the facade of the 
disinterested government 
employee lies a skilled investigator 
with a single purpose in mind — the 
incarceration of the client. 

Counsel should not discuss either 
points of law or the consequences 
of known facts with the special 
agent.'® If the special agent insists 
on arguing a point of law or fact, 
counsel should treat the discussion 
lightly and avoid hard argument. 
There is often good reason to 
hesitate in answering, for the 
discussions often relate to periods 
long passed. The special agent is 
interested in ascertaining counsel’s 
specific defenses, if any, so it is 
always a mistake to hang the 
taxpayer's position on any single 
argument. Since the special agent is 
not the government's lawyer, 
counsel should reserve all legal 
defenses and complicated tax 
avoidance discussions for higher 
level conferences. 

The special agent will always 
press for “cooperation” which 
involves voluntarily producing 
evidence not otherwise obtainable 
by the special agent. Unless the 
requested material is disastrous to 
the client’s case, counsel should 
always produce records otherwise 
obtainable by the special agent, for 
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the voluntary production of such 
records falls within the definition of 
“cooperation” and the decision to 
produce is not as emotionally 
charged as a “cooperation” 
decision. Thus, if the special agent 
can easily obtain copies of checks 
from the bank’s microfilms, bank 
statements and cancelled checks 
should usually be submitted to the 
special agent. 

The decision not to “cooperate” is 
fraught with danger because 
noncooperation will increase the 
severity of the penalty in the event 
of a_ successful prosecution. 
Counsel should very carefully 
identify the advantages of not 
cooperating before advising the 
client not to cooperate. The special 
agent wants the taxpayer to fear 
that failure to cooperate will 
unnecessarily delay the investiga- 
tion and cause the special agent to 
get tough and prolong the 
taxpayer's misery. 

It is never good policy to impose 
an inflexible set of rules on an 
investigation; however, all doubts 
about cooperation should be 
resolved in favor of noncoopera- 
tion. If counsel does not know what 
to do, he should do nothing. He 
must never cooperate out of fear 
and never fear to cooperate if by 
doing so the government may be 
convinced that the probability of a 
conviction is highly unlikely. 
Counsel must not cooperate if the 
evidence to be provided enhances 
chances of conviction or permits 
the special agent to weed out major 
weaknesses and zero in on the more 
narrow and _ unbeatable issues 
remaining in the case. Counsel can 
always tell the special agent that 
certain records have not been 
thoroughly reviewed but that 
counsel will review them and then 
decide whether to respond to the 
questions. The decision to produce 
the taxpayer's books and records 
voluntarily need not be 
accompanied by explanations of 
either taxpayer or counsel.!” 
Counsel should make certain all 
submitted evidence is correct, for 
production of falsified evidence is, 
in itself, a separate crime. Counsel 
also should obtain detailed receipts 
for all material submitted. 


Refusing to Execute Consents 


The IRS will attempt to have the 
taxpayer sign consent forms to 
extend the statute of limitations for 
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civil purposes. As a general rule, 
counsel should be opposed to 
signing and should advise the 
taxpayer not to sign them. While 
divergent opinions exist,!* counsel 
should try to force the 
government’s hand by advising the 
taxpayer to refuse to execute 
consents until the criminal case is 
closed. The IRS will send followup 
letters requesting an indication of 
taxpayer's intentions. Counsel, if 
contacted about the taxpayer's 
refusal to sign consents, can use the 
opportunity to ask the special agent 
what the government intends to 
accomplish with the added time. 
However, counsel should not 
execute consents. As soon as the 
special agent gets out of the case, 
consents may be something to 
consider in negotiating settlement 
of the civil case. 


Resisting an IRS Summons 


The special agent will issue a 
summons to examine the taxpayer's 
books, records and papers and to 
obtain the taxpayer’s testimony 
under oath. Counsel should 
consider resisting this invitation to 
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an inquisition and should weigh all 
the constitutional and nonconstitu- 
tional objections to compliance, in 
particular the nonconstitutional 
objections. As a practical matter, 
counsel may win across the board 
or at least be successful in limiting 
the scope of the summons. The 
summoned client must appear at 
the time and place designated. 
Counsel should announce the 
taxpayer's refusal to comply and 
then present the special agent with 
written responses listing counsel's 
good faith objections, e.g., that the 
information sought is already in the 
hands of the Commissioner. 
Retained copies of counsel's written 
responses can be used to preserve 
the record. This so-called 
administrative summons can be 
issued to the taxpayer or to a third 
party. 


In certain situations, the taxpayer 
will be allowed to intervene when 
the summons is served on a third 
party.!® As a practical matter, the 
chances for intervention are 
lessened by lack of a_ notice 
requirement under present law. 
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The government is under no 
obligation to notify the taxpayer 
that the latter is or might be the 
subject of an investigation which 
involves obtaining information 
from third parties. The 1976 Tax 
Reform Act changes the rules for 
issuing a summons to third parties 
after February 1977. The new third 
party summons rules generally 
provide for notice to be given to the 
taxpayer and in certain situations 
the summoned third party may 
decide not to comply with the 
summons until the summoned third 
party ascertains the taxpayer's 
intentions and/or obtains the 
taxpayer's permission to comply 
with the summons.”° 


Representing a Summoned 
Witness 


Counsel has every right to 
represent a taxpayer under 
investigation and concurrently to 
represent a summoned witness.”! So 
long as counsel does so without any 
effort to impede the interrogation, 
the government cannot challenge 
counsel's right of representation. 
Counsel must be paid by the 
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summoned witness and not by the 
taxpayer for counsel's services. 


Foregoing Filing Amended 
Returns 


A false amended return is an 
independent ground for an 
indictment. As a general rule, 
amended returns should not be 
filed after the IRS has commenced 
any inquiry whatsoever into the 
taxpayer's affairs. Even then, the 
amended returns would have to be 
one thousand percent accurate. 
Amended returns must not be filed 
after a special agent has entered the 
case except in certain failure to file 
cases, for the returns would contain 
damaging admissions against 
interest perhaps otherwise 
unobtainable. This would provide 
the government with an unbeatable 
case. Counsel must simply defend 
the case on its merits and abstain 
from filing amended returns. 


Requesting a District Conference 


The right to a district intelligence 
conference is not automatic and 
counsel should normally not expect 
an invitation unless the chief of the 
Intelligence Division decides sucha 
conference is in the government's 
best interests. Therefore, counsel 
should write the special agent with 
a copy to the group manager, 
requesting a conference at such 
time as to provide for a reasonable 
exchange of views should the 
Intelligence Division decide to send 
the case forward to Regional 
Counsel. This may be counsel’s only 
opportunity to learn of the facts, 
figures,22 and alleged fraudulent 
features of the case for those 
present at higher level conferences 
usually assume that counsel is 
thoroughly familiar with all aspects 
of the case. 


General Comments 


A criminal tax fraud investigation 
is an expensive,” disruptive and 
terror-inspiring ordeal for the client 
and a time-consuming, emotional 
drain on both client and counsel. 
The investigation may last a long 
time. If the special agent’s report 
recommending prosecution is 
approved, the case will probably 
make it through all higher levels of 
IRS review and through the 
Department of Justice to the 
appropriate assistant United States 
attorney who will usually present 
the case to the grand jury for 
indictment. In the end, all may be 
lost, for criminal tax fraud cases 
cannot be settled. Counsel’s best 
defense is an early “prevent” 
defense against the indictment. 0 
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18 U.S.C. 1621 or Internal Revenue Code 
provisions, for false statements under §1001 
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1621 is the general perjury statute of the U.S. 
Criminal Code. IRC §$7206(1) deals with 
false declarations; IRC §7207 deals with false 
documents. However, when the false 
statement is made on the taxpayer's return 
and the government decides not to prosecute 
under IRC §7201, the evasion statute, the 
government prefers to use IRC §7206 rather 
than §1001 of the U.S. Criminal Code. 

12 See CrowLey & MANNING, CRIMINAL 
Tax Fraup - REPRESENTING THE TAXPAYER 
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The Innocent Spouse Rule 


By Steven Sonberg and Jack Fishman 


As part of the Tax Reform Act of 
1976 (the Act),! Congress provided 
relief from the joint and several 
liability for tax on a joint return to a 
spouse who is “innocent” within the 
requirements of Section 6013(e) of 
the Internal Revenue Code, in 
circumstances where such relief 
was not available under prior law. 
When the innocent spouse rule was 
first enacted in the Tax Reform Act 
of 1971,2 it was to be applied 
retroactively to all years except 
those years which were closed by 
the statute of limitations, res 
judicata, or otherwise.* Therefore, 
in order to claim the benefits of the 
provision the taxable year for which 
relief was sought had to be an 
“open” year as of January 12, 1971 
(the effective date of the Tax 
Reform Act of 1971). 


Section 2114 of the Act grants 
relief to a spouse who is otherwise 
“innocent” by allowing a 
redetermination of his or her tax 
liability for any taxable year 
beginning after December 31, 1961, 
and ending before January 13, 1971, 
if such relief was unavailable under 
prior law solely by reason of the res 
judicata effect of a judicial decision 
which became final prior to 
January 12, 1971. If, asa result of the 
determination, there has been an 
overpayment of tax by the innocent 
spouse, the Act specifically 
authorizes the refund of such 
overpayment. In order to take 
advantage of the provision, an 
application for a redetermination 
must be made within the 1977 
calendar year.‘ 


The provision opens the years 
1961 through 1970 only if a claim for 
relief under the innocent spouse 
rule was prevented by virtue of the 
doctrine of res judicata. Claims for 
relief based upon an expiration of 
the statute of limitations for any 
year as of January 12, 1971, or 
claims barred as of January 12, 
1971, for any reason other than by 
the operation of res judicata will not 
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fall within the exception granted 
under the Act and will accordingly 
continue to be barred. 

The doctrine of res judicata 
provides that a prior final decision 
on the merits of a cause of action by 
a court of competent jurisdiction 
between two parties is a bar to 
further litigation of the same cause 
of action between those parties or 
their privies. The rule extends not 
only to the matters actually raised in 
the determination of the cause of 
action at the trial, but also to any 
matter which could have been 
raised with respect to the 
determination of the cause of 
action.® 

Since res judicata is a function of 
the judicial process, final decisions 
on the merits of the Tax Court, 
federal district and circuit courts, 
the Court of Claims and the 
Supreme Court will cause the rule 
to be invoked in most situations 
involving federal income tax 
controversies.’ Where the parties 
enter into a compromise agreement 
as to a tax liability which causes a 
dismissal of an action, the rule will 
bar both the taxpayer and the 
government from relitigating the 
matter for the year involved.’ 
Similarly, the rule will apply where 
the court decision is based on a 
stipulation of the facts by the 
parties.® 

In enacting the innocent spouse 
provision in 1971, Congress was 
primarily concerned with granting 
relief to innocent spouses of 
embezzlers and thieves who failed 
to fully report their income.® Under 
the provision as finally enacted, 
however, relief was made available 
without regard to the cause of the 
omission as long as the spouse 
seeking relief was wholly innocent 
of any wrongdoing insofar as the 
omission was concerned.!° 

Under Section 6013(e), an 
innocent spouse may be relieved of 
the generally applicable rule of 
joint and several liability on a joint 


low notes 


return if the liability is attributable 
to omissions from income for which 
the spouse seeking relief is not 
responsible. Use of the provision 
most often arises when the 
government seeks to assert the 
liability for the tax, interest or other 
amounts against an “innocent” 
spouse where such spouse is no 
longer married to the “guilty” 
spouse as a result of divorce or 
death or where such spouse is still 
married to the “guilty” spouse, but 
such spouse has been deserted, 
separated or has substantial 
property of his or her own. 


Section 6013(e) lists the 
prerequisites for relief under the 
innocent spouse rule. It requires 
that a joint return must have been 
filed for the taxable year involved, 
that on such return income was 
omitted, that the omitted income 
was solely attributable to the other 
spouse, and that the omitted 
income is in excess of 25% of the 
income actually reported on the 
return. The spouse seeking relief 
must establish that he or she did not 
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know of, and had no reason to know 
of the omission and must also 
establish that from all of the facts 
and circumstances, including 
consideration of the degree of 
benefit received by the innocent 
spouse from the omitted income, it 
would be inequitable to hold the 
innocent spouse liable for the tax 
deficiency. In order to be relieved 
from liability as an innocent spouse, 
the claimant must shoulder the 
burden of proving that all of the 
requirements listed above were 
met.”!! 
Omission From Gross Income 
The threshold requirement for 
relief under the innocent spouse 
rule is that the liability must have 
been attributable to omissions from 
gross income. Thus, no relief is 
available under the provision as the 
result of a deficiency due to an 
erroneous claim of deduction.'* 
Next, the spouse must establish 
that the omission exceeds 25% of the 
gross income reported on the 
return. Deductions which are 
allowable but which were not taken 
on the return as filed are 
disregarded in computing both the 
amount of the gross income 
reported on the return as well as the 
amount of the gross income 
omitted from the return. Similarly, 
disallowed deductions are 
disregarded in the 25% test.'* Since 
the amount omitted from gross 
income is determined in 
accordance with Section 
6501(e)(1)(A)'* gross income for 
purposes of a trade or business is 
considered to be the total amount 


realized from the sale of goods or 
services unreduced by the cost of 
such goods or services.'> Thus, the 
ability of the innocent spouse to 
satisfy the 25% test will be 
substantially dependent on whether 
trade or business income was 
included or omitted from the return 
as filed. 

Items which are disclosed on the 
return or in an attached statement in 
a manner sufficient to “adequately 
apprise” the government of their 
nature and amount are not 
considered “omissions.”!* A spouse 
seeking to qualify an item as an 
omission may be in the unusual 
position of arguing that there was 
insufficient “apprisal” on _ the 
return.!’? Further, since the statute 
requires an omission in excess of 25% 
of the gross income stated on the 
return, overstatements of income 
on the return will work to the 


detriment of a claimant seeking 
relief.!® 


In addition to establishing the 
amount of the omission, the spouse 
seeking relief must also establish 
that the omitted income was solely 
attributable to the other spouse.'® 
For this purpose, the determination 
of the spouse to whom the omitted 
item of gross income is attributable 
is determined without regard to 
community property laws.” Relief 
from liability will not be granted if 
the deficiency is due to omitted 
items of income attributable to 
assets held solely by the innocent 
spouse or jointly with the other 
spouse. In addition, in determining 
whether the 25% omission test is 
met, only omissions which qualify 
as omissions by the “guilty” spouse 
are to be considered.”! 

The next prerequisite to relief 
under the innocent spouse rule is 
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that the spouse seeking relief 
establish that in signing the return, 
he or she did not know of, and had 
no reason to know of, the omission 
from gross income.” The requisite 
knowledge is determined at the 
time the return is signed and not 
when the omitted income is earned. 
Thus, if the claimant was not 
actually or constructively aware of 
the omitted items of income at the 
time they were earned, but learned 
of the income by the time the joint 
return was signed, relief under the 
innocent spouse rule will not be 
available.” 

There is substantial case law on 
the issue of whether or not a 
claimant seeking relief under the 
innocent spouse rule had reason to 
know of the omissions from gross 
income on the joint return. A survey 
of the cases suggests at least four 
factors that courts have thought 
significant in making this 
determination. 


1. Unusual or Lavish Expenditures 


It is widely held that unusual or 
lavish expenditures by a spouse 
which are not in line with the 
family’s income as reported on the 
joint return are sufficient to impute 
knowledge of the unreported 
income to the spouse seeking 
relief.24 While a spouse is not 
required to have a_ perfect 
knowledge of the family’s finances, 
they cannot close their eyes to 
unusual or lavish expenditures and 
claim innocence. On the other 
hand, the use of the unreported 
income in the ordinary support of 
the innocent spouse does not 
generally give such spouse reason to 
know of the income’s existence 
within the meaning of the statute.”6 
Additionally, the lavishness of an 
expense-must be measured by each 
family’s general standard of 
living.” Thus the family’s standard 
of living during the years prior and 
subsequent to the omission year are 
relevant in order to determine 
whether the standard of living 
during the year of omission was so 
out of the ordinary that the claimant 
was put on constructive notice of 
additional unreported income. 


2. Participation in Business Affairs 
or Bookkeeping 


Where there is substantial and 
consistent involvement in the 
recordkeeping and business affairs 
of the “guilty” spouse, it is generally 
held that a claim of ignorance of 
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such other spouse’s income for the 
year will not prevail for purposes of 
the innocent spouse provision.” 
However, even if the spouses are in 
business together, it is possible that 
relief under the innocent spouse 
rule will be available if virtually all 
of the recordkeeping duties were 
performed by one spouse. For 
example, in William G. Hackney,” 
the claimant was in business with 
his wife, with the wife doing all of 
the bookkeeping and handling all of 
the financial transactions. The wife 
prepared the joint return and 
omitted a substantial amount of 
business income. The court held 
that even though the husband was 
in business with his wife, he did not 
have sufficient constructive notice 
of the omission from gross income 
on the return. 


Another factor taken into account 
is the complexity of the financial 
transactions in which the claimant is 
involved.* For example, in the case 
of Patricia S. Hayes,*! the wife 
handled the family checking 
account and other financial records 
based on information supplied to 
her by her husband, who was 
involved in what appeared to the 
court to be “complex” transactions. 
The husband had informed the wife 
of the character of certain receipts, 
and thereby caused her to treat 
some items of income as loans. The 
court held that in view of the 
complex nature of the transactions, 
the wife did not have constructive 
notice that such transactions were 
productive of taxable income 
which was omitted from the joint 
return. 


In sharp contrast, other courts 
have held that minor participation 
in the family’s matters were 
sufficient to charge the innocent 
spouse with knowledge of the 
omissions from income. In Robert 
L. McCoy* the court held that the 
innocent spouse rule was not 
designed to abate joint and several 
liability where the lack of 
knowledge of the omitted income 
was predicated upon the mere 
ignorance of the tax consequences 
of a transaction, rather than 
ignorance of the transaction itself. 
Thus, according to this court, in 
order to satisfy the lack of 
knowledge requirement, the 
claimant must be completely 
ignorant of the omitted item and 
not merely its characterization for 
tax purposes. 
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3. The Guilty Spouse’s Refusal to 
be Forthright About the Couple’s 
Income 


Where the “guilty” spouse refuses 
to furnish information to the other 
spouse concerning the couple’s 
income or refuses to show copies of 
the joint returns, the innocent 
spouse has been held to have 
constructive notice of the omitted 
income. In Raymond H. Adams, 
the claimant’s wife kept the family 
books and prepared the joint 
income tax returns. During the tax 
years in question, she omitted 
income earned by her and 
consistently refused to furnish 
copies of the returns to her 
husband. The court held that in 
order for a claimant to avoid the 
taint of constructive knowledge of 
omitted income in situations where 
there is a concealment of financial 
records or the tax returns, the 
claimant must make a _ positive 
effort to ascertain the correct 
income of the family or otherwise 
show that the books and records 
were not available to him. As a 
result, where there is a concealment 
of financial records or tax returns 
and the claimant does not 
investigate further, he will be held 
to have had constructive 
knowledge of the omission. 

In contrast, where there is no 
evidence of concealment of records 
or returns, there is no duty for the 
claimant to investigate further in 
order to avoid the taint of 
constructive knowledge of the 
omission.*4 


4. Subjective Position of 
Spouse Claiming Benefits 

The determination of the extent 
of the constructive notice of a 
claimant of an omission from the 
joint return must be interpreted in 
light of the subjective position of 
the spouse seeking relief. Thus, the 
education and work experience of 
the claimant are permissible 
considerations.» Additionally, the 
existence of emotional problems, 
heavy alcoholic consumption and 
similar conditions may be taken 
into account.*6 

The final prerequisite to relief 
under the innocent spouse rule 
requires a showing that when taking 
into account whether or not the 
innocent spouse significantly 
benefited directly or indirectly 
from the items omitted from gross 
income as well as taking into 
account all other facts and 
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circumstances, it would be 
inequitable to hold the innocent 
spouse liable for the deficiency in 
tax for the taxable year attributable 
to such omissions.” 

The existence of a significant 
benefit to the claimant flowing 
from the omissions plays an 
extremely important role and is 
generally given substantial weight 
in the ultimate determination of 
whether relief is granted.** The 
requisite benefit to the claimant 
must be “significant,” and thus a 
benefit flowing from the omitted 
item which amounts to nothing 
more than normal support should 
not by itself cause the loss of relief 
under the innocent spouse rule.* 
Evidence of a significant benefit 
may consist of transfers of property 
including transfers which may be 
received several years after the year 
in which the omitted item of 
income should have been included 
in income.“ For example, in 
Raymond H. Adams*' the court 
held that where a claimant received 
substantial sums of money pursuant 
to a divorce settlement and such 
sums were directly traceable to 
amounts omitted from income by 
the guilty spouse several years 
earlier, there was a “significant 
benefit” present and based on such 
a determination the court held that 
it was not inequitable to hold the 
claimant liable for the deficiency in 
tax caused by the omission. 

Although the statute and 
regulations specifically require a 
“significant” benefit, some courts 
have found such a benefit existing 


on somewhat questionable facts. 
For example, in Georgiana 
Spaulder*® the court held that the 
tax savings caused by the omission 
from income was sufficient benefit 
to the claimant so as to deny relief. 
In Louis Most* the court stated that 
simply sharing in the use of the 
money omitted from income was 
sufficient benefit to prevent 
application of the provision. In both 
of these cases, there was no 
discussion of the statuory language 
requiring a “significant” benefit to 
the claimant. 

In contrast, in the case of Louis C. 
Miriani,“* the court stated that there 
was not a sufficient “significant” 
benefit in a situation where the 
money omitted was placed in a 
bank account which was owned in 
part by the claimant. 

It should be realized that the 
significant benefit test is an all or 
nothing test. If the innocent spouse 
realized a significant benefit as a 
result of the omissions, the claim for 
relief for such years should be 
denied in total, and should not 
merely be reduced to the extent of 
the benefit. 

Nonetheless, the existence of a 
significant benefit to a claimant 
who is otherwise “innocent” within 
the meaning of the statute may not 
be determinative of the availability 
of relief under the innocent spouse 
provision if all other facts and 
circumstances make the imposition 
of the tax on the claimant 
“inequitable.”*> Thus, even if there 
is a significant benefit flowing to 
the innocent spouse, the 
surrounding facts and circum- 
stances may indicate that 
imposition of the tax on the 
claimant would cause an 
inequitable result, so that payment 
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of the tax by such a spouse may not 
be required. Case law indicates that 
other “facts and circumstances” to 
be taken into account in this 
determination would include a 
showing of the existence of a 
hardship if payment were required 
from the claimant. For example in 
Dakil v. U.S.46 the claimant was a 
widow, who was receiving only 
social security payments and a 
small hourly wage for her support. 
The court keld that under these 
circumstances, it would be 
inequitable to require payment 
from her. The court noted that there 
was no evidence submitted at the 
trial regarding what the innocent 
spouse had inherited upon the 
death of her husband, implying that 
such facts would be relevant in the 
determination of whether or not it 
would be inequitable to require 
payment. Thus a _ showing of 
substantial hardship on the innocent 
spouse if she were required to pay 
the deficiency could provide sucha 
spouse relief under the innocent 
spouse provision. 


Additional factors which are 
considered in this determination 
include a study of the current 
marriage situation of the claimant. 
If she is separated or divorced from 
the guilty spouse, or if she has been 
deserted by the guilty spouse, an 
inequitable result could arise if she 
were required to pay the 
deficiency.” Furthermore, where 
the omissions from income 
attributable to a deceased spouse 
are proven by an indirect method of 
proving income such as the bank 
deposits and expenditures method, 
the possibility that the deceased 
spouse might have been able to 
refute the government’s claim had 
he been alive may cause the court to 
grant relief under the innocent 
spouse rule.* 


The amendment to the innocent 
spouse rule included in the Act 
offers additional, although rather 
limited, relief to a spouse seeking to 
avoid the payment of a tax liability 
attributable to his or her spouse. 
Unfortunately, the Act limits the 
availability of the added relief to 
years previously closed by the 
application of res judicata. There 
appears to be no substantive reason 
for the distinction in treatment for 
years closed as a result of the 
doctrine of res judicata and years 
closed as the result of the statute of 
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limitations, closing agreements or 
compromise agreements. 

In view of the deadline for 
applications for relief under the 
new provision, any files where the 
possibility of relief exists should be 
reviewed to determine whether the 
provision can be utilized. Oo 
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Just released to attorneys everywhere, 


ERC’s great new Guide— 


HOW TO WIN PRODUCTS LIABILITY CASES: 


Master Guide To Successful Techniques And Trial Strategies 


By Herbert E. Greenstone, Esq. 


Coming at a time of rising intense interest in 
winning techniques for products liability 
cases, this new Guide is already taking the 
legal profession by storm — for two big 
reasons: 


e It presents from A to Z a Virtually infallible 
Master Strategy for winning the products 
liability cases that bring today’s biggest 
awards — a strategy developed, tested, and 
proven by Greenstone in literally hundreds 
of cases, in both state and Federal courts, in 
cases ranging from automobile defects to 
flammable fabrics. 


e It reveals how to zero in on the critical 
testimony and proof that exploit defense 
areas of vulnerability — areas well-known 
to Herbert Greenstone who, in addition to 
spelling out his own proven techniques, 
gives you the benefit of techniques gar- 
nered from exchanges with other prominent 
specialists. 

Right at the outset of this new Guide the 
author makes clear the plaintiff attorney's 
master strategy for achieving the maximum 
award his client is entitled to — by showing 
step by step how to lay a winning foundation, 
then effectively plead every aspect of a pro- 
ducts liability case .. . winning, brilliant 
techniques to use from the first interview 
with the client to the conclusion of the 
court's charge. 

In the following ways — and HUNDREDS MORE 

— the new Guide shows how to use this master 

Strategy to strengthen and solidify plaintiff at- 

torney’s case in just those areas judge and jury 

look to in determining culpability. 

1. RECOGNIZE THE STRONG CASES The 

Guide shows, right at the initial interview, 

how to recognize the strong cases, weed out 

the losers. Handy checklists include 7 ques- 

tions you must ask about the accident, 20 

questions that bring out all the information 

you need about the product, 8 questions that 
reveal the full extent of damages. 

2. UNCOVER UNBEATABLE EVIDENCE 

Greenstone then lines up his crucial 6 steps 

to take immediately after the interview . . 

where to begin the investigation, how to ob- 

tain the product in an unaltered state, how to 
uncover the chain of distribution with an eye to 
possible defendants, how to discover 

minimum standards (if any) that exist for a 

product . . . and much more. 

3. ZERO IN ON WINNING PROOF Find out 
how to elicit categorical answers without 
qualification in interrogatories ... the 9 
targets to aim for in oral depositions ...a 12 
point checklist that insures receipt of all the 
documents and other vital material you need 
to produce an unbeatable case . . . how to 
sift out all the winning proof, make sure you 
leave no stone unturned with your requests 
for admissions, 

4. WIN THE EXPERT WITNESS “TUG OF 

WAR” — AND WIN IT BIG Be victorious in 

the critical ‘battle of the experts” at prod- 

ucts liability trials with Greenstone’s invalu- 
able help in choosing an expert — know what 
to supply the expert with before a trial — how 
to frame hypothetical questions in court to 
extract convincing opinion testimony from 
your expert, and avoid objections at the 
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same time. Discover from actual trial 
dialogues how to cross-examine expert wit- 
nesses testifying for the defense . . . probe 
the chinks in their armor .. . undermine 
their qualifications . . . destroy their credi- 
bility. 
5. FILE SUIT AT ONCE — OR SETTLE 
FAST? Fully explained in step-by-step detail 
is a foolproof strategy for determining which 
cases demand that suit be instituted im- 
mediately, which ones to settle — includes 
the author's exclusive 7 point checklist of 
powerful levers that get defendants to settle 
quickly and fairly. 
6. DYNAMIC TRIAL TECHNIQUES The 
Guide gives you Greenstone’s electrifying 
trial strategies for dominating the court- 
room, including how to select the best possi- 
ble jury for products liability cases; 8 
proven successful rules for making a strong, 
winning opening statement; how to use de- 
monstrative proof to give complex, technical 
testimony simple case-winning power; anda 
26 point checklist for building a clinching 
summation. And the author reveals his own 
striking techniques for turning opposition 
testimony into convincing proof of your ar- 
ument in cross-examination. 
7. FOIL DEFENSE TACTICS WITH RE- 
QUESTS TO CHARGE This extraordinary 
Guide shows how to frame requests so they 
become a powerful selling tool for your cause 
. gives you a checklist of the crucial 
points that must be included in every re- 
quest to charge . . . supplies you with 21 
sample clauses that can be used as is or 
slightly modified for virtually every products 
liability case you'll ever handle. And it 
reveals how to anticipate and effectively 
minimize defense tactics in your requests to 
charge. 
8. 60 LANDMARK CASES ON WHICH TO 
BUILD YOUR CASES Build your cases on the 
solid foundation of over 60 Landmark Cases 
that are indispensable to anyone in this field 
— all right at your fingertips with 
Greenstone’s comprehensive instant 
checklist. And get a list of more than 150 
primary sources to go to for details on 
specific products cases, such as: auto acci- 
dents; employment accidents; health prod- 
ucts — including drugs, hospital and surgi- 
cal equipment; consumer household goods 
— to name a few. 
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Flooding, Reflooding and Property Rights 
in the Kissimmee Valley 


By Casey J. Gluckman and David Gluckman 


The 1976 Florida Legislature 
created the Coordinating Council 
on the Restoration of the Kissimmee 
River Valley and the Taylor Creek- 
Nubbins Slough Basin.! The council 
is mandated to develop a plan to 
reverse the environmental damage 
in the Kissimmee River as resulting 
from channelization of the river in 
1967. The council is presently 
considering several specific 
alternatives designed to re-establish 
the vast marshlands of the river 
floodplains and possibly recreate 
the previous natural conditions of 
the river. This complex task 
involves significant legal issues, the 
most important of which concerns 
the reflooding of previously 
flooded lands now presently flood 
protected by the channelization 
project. 

The 1976 Act creating the council 
contains a_ series of specific 
guidelines which the council must 
consider in carrying out its 
legislative mandate. Specifically, 
the legislature has required the 
council to seek to: 


(a) Conserve and improve ground and 
surface water supplies throughout the 
region; 


(b) Improve the quality of water for all 
beneficial purposes throughout the region, 
and in Lake Okeechobee; 


(c) Restore the natural seasonal water level 
fluctuations in the lakes of the Kissimmee 
River and in its natural floodplains and 
marshlands; 


(d) Recreate conditions favorable to 
increases in production of wetland 
vegetation, native aquatic life, and wetland 
life; 


(e) Protect presently developed areas from 
unnatural floods, to the extent that such 
protection is now achievable; 


(f) Utilize the natural and free energies of 
the river system to the greatest extent 
possible, so as to hold to a minimum all 
recurring annual needs of petroleum energy 
supplies; and 


(g) Provide for the effective enforcement 
of existing laws designed to prevent 
excessive nutrient loading of area waters.” 
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Legal Issues: an Overview 


Each alternative presently being 
considered by the council will result 
in seasonal flooding of portions of 
the Kissimmee floodplain. The 
legal effect of flooding of property 
has been frequently examined by 
the courts, but the ramifications of 
the reflooding of the lands which 
have been historically subject to 
periodic natural inundation is a 


matter of first impression in 
Florida. 


This article will examine the 
effects of flooding and reflooding 
of privately owned lands for a 
public purpose in the floodplain. 
The ownership of the lands--what is 
state owned and what is privately 
owned--within the Kissimmee 
floodplain is an important and still 
unanswered question.’ Unfortu- 
nately, there is insufficient space for 
this article to analyze that question. 
Those interested may want to look 
at two recent Florida Supreme 
Court cases dealing with the 
problem.‘ 


Once a parcel of land has been 
determined to be in_ private 
ownership, the major concern of 
the state agencies which must 
decide on the most suitable plan for 
the valley is to determine the extent 
that reflooding will be a “taking” of 
that property, thus requiring 
compensation. (Questions 
concerning many aspects of 
overregulation becoming a “taking” 
were recently discussed in this 
column by Joseph Z.Fleming.>) In 
order to guess fairly at future court 
decisions, it is necessary to examine 
each of four possible situations 
which may occur upon completion 
of the restoration project: (a) per- 
manent flooding of lands which 
were not permanently flooded 
prior to channelization; (b) per- 
iodic flooding of lands never before 
exposed to such flooding; (c) per- 
manent reflooding of lands which 
were permanently flooded prior to 


environmental 
law 


channelization; (d) periodic re- 
flooding of lands which were 
subject to such flooding prior to 
channelization. 


Permanent Flooding of Lands Not 
Historically Permanently Flooded 


Under present law, permanent 
flooding of private property never 
previously flooded would be a 
physical invasion of that property 
by the state. As such, compensation 
would be required. This is well 
established law in Florida and other 
jurisdictions throughout the United 
States.§ 


Periodic Flooding of Lands Not 
Historically Periodically Flooded 


“Periodic flooding” refers to 


waters which sometimes cover 
lands because of seasonal rainfall 


D. GLUCKMAN 
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patterns. Because the dechanneli- 
zation may not be an exact return to 
the natural system, some of this 
periodic flooding may cover 
privately owned lands which were 
not subject to such flooding before 
the river was channelized. 


As a general rule, the courts have 
held that no taking of private 
property occurs unless the 
encroachment on the land is 
permanent in nature.” However, 
the question of what is 

“permanent” in the context of rising 
and falling flood waters makes 
better sense if the cases are 
discussed in terms of the 
permanence of the damage to the 
property rather than permanency 
of flooding. The amount of 
interference of damage done to a 
particular land use may be more 
significant to the determination of a 
“taking” than the length of time that 
water remains on the land. In 
Kendry v. State Road 


Department,’ the State Road 
Department raised the elevation of 
the road adjacent to the plaintiff's 
property, causing flooding of his 
home during heavy rain storms. 
The trial court dismissed the 
complaint for failure to state a cause 
of action, basing its decision of the 
lack of an injury of sufficient 
permanency. The court of appeals 
reversed, stating: 


. it appears to be the law in Florida that 
construction by the state which causes 
flooding of abutting property may constitute 
a taking where the flooding is a permanent 
invasion of land amounting to an 
appropriation.® 
The court used this rule to draw its 
conclusions: 


The first is that flooding of property by 
water can under some _ circumstances 
constitute a taking under Section 12 of 
Declaration of Rights (Florida Constitution 
[1887]). Secondly, to constitute a taking, the 
flooding need not completely destroy all 
value in the property flooded.!° 


The court concluded: 


. . The complaint alleges that the piaintiff’s 
property is subject to flooding whenever 
rain occurs. Such flooding is not permanent 
in the sense that it involves a body of water 
forever present on the plaintiff's property 
but it is permanent in the sense that rain is a 
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condition that is reasonably expected to 
continually reoccur in the future." 


Thus the court focused on the 
permanence of the damage rather 
than the permanent presence of the 
water. Similar reasoning has been 
used in other cases.!” 

On the other hand, the Florida 
courts have refused to find a 
“taking” where flooding was 
temporary. In Poe v. State Road 
Department,'® road _ construction 
altered natural drainage patterns, 
causing temporary flooding of the 
plaintiffs property during rainy 
weather. The court held that since 
the condition was temporary, no 
“taking” had occurred although an 
action for damages might lie. In 
Dudley v. Orange County,"* the 
county erected two temporary 
dams at each end of a lake. In 
finding no “taking” of the property 
flooded by the rising water, the 
district court held that the flooding 
must be shown to be the result of 
the dams and it: 

... Must be an actual permanent invasion of 


the land amounting to an appropriation of 
and not merely an injury to the property." 


Presumably the distinction 
between these cases and Kendry 
and Sankner is not in the amount of 
time water stood on the property, 
but rather that the flooding in Poe 
and Dudley was a_ one-time 
occurrence which ceased when 
construction was completed. 
Plaintiff could not show, as in 
Kendry, that the flooding could be 
“‘reasonably expected to 
continually reoccur in the future.” 


It seems likely that both situations 
would be applicable to the 
Kissimmee River dechannelization 
project. During the dechanneliza- 
tion process, it is conceivable that 
private property might be flooded 
as a result of construction activities 
or structures placed temporarily in 
the system. As long as such activities 
are, in fact, temporary in nature, no 
compensation for “the taking” of 
property would appear to be 
necessary. However, the property 
owner affected may have an action 
for property damage done by such 
flooding, as indicated in Poe, since 
Florida has waived its sovereign 
immunity in tort actions for 
property damage.'® The Kissimmee 
project, when completed, is 
intended to remain in perpetuity. 
So, presumably, as lands become 
subject to seasonal or storm 


THE FLORIDA BAR JOURNAL 


flooding under the new regime, the 
rationale of Kendry and Sankner 
would apply. 


Therefore, lands which had not 
been previously flooded, which the 
project caused to be flooded, could 
be decreed “taken” by the state if 
the interference was both 
permanent and significant enough, 
even though the water covered the 
land in question only periodically or 
seasonally. However, this 
determination alone is not enough; 
the courts have also considered 
other factors. One of these 
additional considerations is the fact 
that the Kissimmee River is a 
navigable river. The U.S. Supreme 
Court has clearly distinguished the 
relative priorities of private and 
public use in navigable versus non- 
navigable streams. The Court, in 
United States v. Cress, '" found that 
a taking had occurred when a dam 
built by the United States on a 
navigable stream caused water to 
back up a small non-navigable 
tributary. The rise in water level 
caused the plaintiff's mill located on 
the tributary to become inoperable. 
The loss of this property was ruled a 
“taking,” for which compensation 
was required. However, in a later 
case, U.S. v. Willow River Power 
Co.,'® the court carefully 
distinguished Cress: 


We are of opinion that the Cress case does 
not govern this one and that there is no 
warrant for applying it, as the claimant asks, 
or for overruling it, as the Government 
intimates would be desirable. The 
Government there was charged with the 
consequences of changing the level of a non- 
navigable stream; here it is sought to be 
charged with the same consequences from 
changing the level in a navigable one. In the 
former case the navigation interest was held 
not to be a dominant one at the property 
damaged; here dominance of the navigation 
interest at the St. Croix is clear. And the 
claimant in this case cannot stand in the Cress 
shoes unless it can establish the same right to 
have the navigable St. Croix flow tail waters 
away at natural levels that Cress had to have 
the non-navigable stream run off his tail 
waters at natural levels. This could only be 
done by an extension of the doctrine of the 
Cress case.!® 


In light of these two leading 
cases, periodic flooding of lands not 
historically subject to such flooding 
caused by dechannelization of a 
navigable river may not result in a 
“taking.” Since both the Kissimmee 
River and Lake Okeechobee are 
navigable, and one of the project’s 
goals is to maintain navigation in 


Lake Okeechobee, the Willow 
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River Power Co. reasoning may be 
determinative of the issue. 

The only Florida case concerned 
with periodic flooding, State Road 
Department of Florida v. Tharpe,” 
held that when fill, dumped by the 
state into swampy areas where a 
stream discharged, raised the level 
of the stream water behind the fill 
to such an extent as to reduce the 
efficiency of the plaintiff's mill by 
50%, a “taking” had occurred. The 
court noted that the water level was 
“unnatural and permanent.” It is not 
clear from the opinion whether the 
affected stream was navigable or 
not, thus, the effect of the 
subsequent Willow River Power 
Co. case on future cases in unclear. 


A second major area that the 
courts have considered in flooding 
problems is the land use prior to the 
flooding. For example, in both 
Kendry and Sankner, supra, Florida 
courts pointed out that the property 
affected by the periodic flooding 
was residential. In both cases, 
private homes were subjected to 
occasional flooding during heavy 
rains. Based on these cases, periodic 
flooding affecting dwellings in new 
areas of the Kissimmee floodplain 
would probably require compensa- 
tion by the state if no flooding had 
occurred historically. 

Logic would suggest that while 
floods arriving at occasional 
intervals may be significant when 
they affect homes, the same water 
invading pasturage or farmland 
may not be. Much of the land in 
Kissimmee River Valley is used for 
cattle grazing and agriculture. On 
nonresidential lands, the presence 
of water alone probably will not be 
sufficient, even though attributable 
to the dechannelization project, to 
result in the determination of a 
“taking.” The Supreme Court in 
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Sanguinetti v. United  States,”! 
found that plaintiff's farming land 
had not been “taken” since flooding 
did not prevent all agricultural uses. 
The flooding was permanent in the 
sense of Kendry, supra; that is, it 
could be “reasonably expected to 
continually reoccur in the future,” 
but, the property owner was not 
permanently ousted from his land 
nor was he denied the “customary 
and traditional use of the land.” 
Sanguinetti would appear to be 
applicable to those agricultural and 
pasturage lands in the Kissimmee 
Valley where periodic flooding, or 
in the case of pasturage even 
shallow standing water over parts 
of the land, would not interfere 
with farming or grazing activities, 

Apparently, under Sanguinetti, 
even periodic flooding which might 
from time to time make the land 
unusable, will not constitute a 
“taking” if the land remained 
generally usable the rest of the year. 
(There may, of course, be an 
occasional isolated situation where 
lands of this type may be made 
totally unusable by periodic 
flooding which could give rise to a 
contrary decision.) In light of 
Sanguinetti, it is not clear whether 
the Florida courts will continue to 
use the “50% loss of use test” of 
Tharpe in determining whether a 
“taking” of these nonresidential 
lands has occurred. It does seem, 
however, that owners of 
agricultural and grazing lands may 
have a more difficult burden 
establishing a “taking” than 
homeowners affected by flooding. 


In conclusion, the dechanneliza- 
tion project may cause occasional 
flooding of lands which have not 
been previously exposed to 
flooding under the natural river 
system prior to channelization. 
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Owners of land exposed to such 
periodic inundation may claim 
compensation because all or 
portions of their lands have been 
“taken” by state action. If so, the 
decisions indicate that the 
landowner must prove at least two 
things: First, that flooding is 
permanent. Second, if permanent 
flooding is shown to exist, the 
landowner must prove that it 
significantly interferes with the use 
and enjoyment of his property. The 
extent to which the interference will 
be sufficient to constitute a “taking 
of property” by the state will vary 
depending upon the use which is 
made of the land. Finally, the court 
may view the situation differently, 
depending upon whether the 
flooding is directly related to the 
flooding of the navigable 
Kissimmee or whether it is caused 
indirectly by the backup of waters 
in a non-navigable creek. 


Permanent Flooding of Lands 
Historically Permanently Flooded 


Issues of state or private 
ownership may arise, but generally 
lands below the historic ordinary 
high water mark belonging to the 
state prior to the channelization 
would remain state property. The 
cases recognize that the natural 
processes of reliction, avulsion, and 
accretion which create and destroy 
riparian land will change the high 
water mark and with it the amount 
of land owned by, respectively, the 
riparian owner and the sovereign.” 
However, the cases usually 
distinguish the change in land 
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character arising from natural 
processes and those changes 
resulting from artificial changes in 
water level caused by human 
engineering. The general rule is that 
such artificial alterations do not 
change ownership.2?> Thus lands 
below the historical ordinary high 
water mark will continue to be 
state-owned and may be reflooded 
with impunity. 

Periodic Flooding of Lands 
Historically Periodically Flooded 


Most alternatives proposed for 
the dechannelization of the 
Kissimmee River will cause 
periodic reflooding of lands above 
the ordinary high water mark which 
were previously periodically 
flooded. The legal relationship 
between the private owners of 
these lands and the state in regard to 
this problem has caused state 
decision-makers the most concern. 

In examining the legal aspects of 
the periodic reflooding of these 
lands, it is necessary to examine not 
only the taking issue but private 
actions taken in reliance on the river 
channelization. The very few cases 
dealing with the consequences of 
reflooding of lands previously 
subject to flooding suggest that 
such an action will not constitute a 
“taking.” In Sanguinetti, supra, the 
U.S. Supreme Court dealt with 
flooding of property located 
between California's Calaveras 
River and Morman Slough. 
Overflow water from these roughly 
parallel streams flooded plaintiff's 
land. To prevent future flooding, 
the government built a canal 
designed to carry off the overflow 
waters. A year later plaintiff's land 
was again flooded by overflow 
waters the canal was unable to 
disperse adequately. In holding that 
no taking of property had occurred, 
the Court relied on three points: 
1. The land was not permanently 
flooded, and the flooding that 
occurred was not of sufficient 
extent to prevent use of the land for 
agricultural purposes. 2. The land 
had been subject to flooding 
immediately prior to the 
completion of the canal, and there 
was no evidence that the presence 
of the canal increased the 
probability or extent of the 
flooding. 3. The flooding resulting 
from the canal incapacity did not 
impose government liability. 
Sanguinetti is not wholly on point 
but does indicate likely future court 


treatment of 
projects. 

A later Supreme Court decision, 
United States v. Sponenbarger,*4 
cleared up many of the questions 
raised by Sanguinetti. In 1928, 
Congress passed the Mississippi 
Flood Control Act which 
authorized massive amounts of 
public money to be spent to further 
protect Mississippi floodplain 
property from seasonal flooding. 
The 1928 Act provided for a 
comprehensive ten-year plan of 
channel stabilization, new levee 
construction, and “river 
regulation.” Studies performed 
under this Act indicated that the 
best overall flood protection would 
be achieved by increasing heights 
of some levees with openings in 
others to provide floodways when 
the water levels were too high. 
Plaintiff Sponenbarger’s land was 
in the path of one of these 
floodways. She claimed that the 
occasional flooding which would 
now almost surely result from the 
proposed plan would cause 
“intentional, additional, occasional 
flooding, damaging and destroy- 
ing” her property which had, for a 
number of years, enjoyed the 
protection of a levee. It appears 
from the opinion, though not 
clearly, the levee had been in place 
for some time. In ruling that no 
taking had occurred, the Court 
stated: 


state reflooding 


This record amply supports the District 
Court’s finding that the program of 
improvement under the 1928 act had not 
increased the immemorial danger of 
unpredictable major floods to which 
respondant’s land had always been subject. 
Therefore, to hold the Government 
responsible for such floods would be to say 
that the Fifth Amendment requires the 
Government to pay a landowner for 
damages which may result from conjectural 
major floods, even though the same floods 
and the same damages would occur had the 
Government undertaken no work of any 
kind, so to hold would far exceed even the 
“extremest” conception of a “taking” by 
flooding within the meaning of that 
amendment. 


Expanding on this point, the Court 
added: 


The Government has not subjected 
respondent's land to any additional flooding, 
above what would occur if the Government 
had not acted; and the Fifth Amendment 
does not make the Government an insurer 
that the evil of floods be stamped out 
universally before the evil can be attacked at 
all. Enforcement of a broad flood control 
program does not involve a taking merely 
because it will result in an increase in the 
volume or velocity of otherwise inevitably 
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destructive floods, where the program 
measured in its entirety greatly reduces the 
general flood hazards, and actually is highly 
beneficial to a particular tract of land. 


While the reflooding in the 
Kissimmee Valley is not part of a 
greater flood control program, it is 
a necessary part of the plan to 
upgrade the waters of the 
Kissimmee River, thereby 
protecting the waters of Lake 
Okeechobee for water supply, 
navigation and recreation. In its 
larger context of a project for 
public benefit, the periodic 
reflooding of the Kissimmee 
floodplain will not cause damage 
greater than “the immemorial 
danger of unpredictable floods to 
which the land has always been 
subject.” 

The single Florida case 
approaching the question of 
periodic reflooding takes a similar 
approach. In Arundel Corp. v. 
plaintiff corporation 
bought lands which were 
comprised mainly of marshland, 
knowing that much of the land was 
unusable for human activity 
without extensive drainage 
systems. However, at the time of 
purchase, the Everglades Drainage 
District was building a drainage 
system for the area. Upon 
completion of system, plaintiff 
claimed that the district’s improper 
construction caused their lands to 
continue to be flooded during 
heavy rainfall. The court said that 
the lands in question were 
historically exposed to that type of 
flooding, and thus it did not appear 
“that plaintiff's property was 
physically invaded, or that it was 
appropriated or permanently 
overflowed by the acts complained 
of.” Therefore, the court found that 
there had been no “taking” of the 
flooded lands. 

Though the cases on reflooding 
of land are few, the decisions are 
unanimous: The state is not liable 
for a “taking” where periodic 
flooding of land, as part of a larger 
project for the public benefit, is not 
in excess of the historically flooded 
levels. This suggests a probable 
judicial response that reflooding of 
the natural floodplain as part of the 
Kissimmee restoration project may 
be accomplished without need for 
compensation as a “taking.” 

Even though no “taking” may be 
found, principles of equity may 
require payment under limited 
circumstances. Thus, where 
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property usage has been altered in 
reliance on the original 
channelization project, a payment 
for damages may be required. 
Since the channelization of the 
river, a number of cattlemen have 
expanded their improved 
pasturage into previously flooded 
lands and perhaps a few 
landowners have built homes in the 
floodplain. The question then arises 
to what extent may the state be 
liable to these landowners who 
have relied upon the changes the 
state made in the river system? U.S. 
v. Willow River Power Co., supra, 
includes a passing comment on the 
matter. Plaintiff sought compensa- 
tion for the reduction in the 
artificial head which occurred 
when a dam resulted in a three-foot 
rise in the water level of a river. The 
Court said: 

. .. a right of ownership on the difference 
between that and the artificial level of the 
impounded water of the Willow River .. . 
constituted a privilege or a convenience, 
enjoyed for many years, permissible so long 
as compatible with navigation interests, but 
it is not an interest protected by law when it 
becomes inconsistent with plans authorized 


by Congress for improvement of 
navigation.” 


This language leaves the matter of 


liability uncertain at best, especially 
since the landowner in Willow 
River relied on the natural 
condition, not a state-created one. 
Since no Florida courts have ruled 
on this question, an award of 
damages to a homeowner who built 
in the floodplain, relying on the 
canal to protect his property, 
should be considered as a possible 
cost of the project. 

Some “improvements” to 
property may give rise to an action 
for damages under certain 
circumstances, but damages may 
not be provable. One common 
situation involves a pasture owner 
who has created “improved 
pasture” since the channelization 
was completed. In regard to this 
matter, the Florida Department of 
Environmental Regulation recently 
conducted studies in response to 
several permit applications.”® These 
studies indicate that the benefits to 
the cattleman who uses natural 
marsh pasturage may be greater 
than the benefits incurred in 
maintaining improved pasture. If 
such is indeed the fact, then no 
provable damages would occur 
under this situation, making 
potential actions improbable. 
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Thus, reflooding of lands 
periodically reflooded will not give 
rise to damages against the state 
except in those few instances where 
alterations were made in reliance on 
the project and provable damages 
arise. 


Legislative 
Ramifications 


The clear intent of the Florida 
Legislature in passing Chapter 76- 
113 was to remove the Kissimmee 
River from its artificially created 
and maintained channel and return 
it as much as possible to a natural 
river system. Legal ramifications of 
such action will present property 
rights questions of first impression 
to Florida courts. 

In reviewing the few cases which 
may be helpful in this area, it 
appears that the state may 
implement considerable portions of 
the dechannelization program 
without compensation to 
landcwners in the Kissimmee 


Intent, Legal 


Valley. Generally speaking, water 
returns to the floodplain in a 
manner commensurate with 
traditional natural flooding and is 
not compensable as a “taking.” 
Only two situations may present the 
need for compensation: The first is 
flooding of !ands which were not 
previously exposed to water, and 
the second is reflooding of lands on 
which owners have changed the use 
of their property in reliance on 
flood protection. Instances 
requiring payment under these two 
circumstances should be few. In the 
first case, the flooding of new lands, 
if it occurs at all, should not be 
extensive. In the second case, the 
patterns of land use in the 
Kissimmee Valley are essentially 
the same as they were prior to 
channelization. 

Despite these generalizations, it 
must be remembered that in 
dealing with riparian rights and the 
“taking” issue, the courts judge each 
factual situation on its own merits. 
Determinations for each parcel of 
land must be viewed in the context 
of both the general law described in 
this article and the particular facts 
surrounding each case. O 
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Florida Public Employees Relations 


Commission Review 


By M. Kalman Gitomer 


The Florida Public Employees 
Relations Commission (PERC) was 
created in 1974 to administer the 
Florida Public Employees 
Relations Act,!' governing 
employer-employee relations in the 
state’s public sector. The purpose of 
this article is to review briefly the 
current status of public sector labor 
relations. As with any innovative 
endeavor, the PERA has provoked 
concern on the part of many, 
drawing both praise and criticism. 
PERC, in its two and one-half year 
history, has grappled with the 
problems of implementing the Act 
and struggled with its own internal 
organizational problems. It must be 
remembered that the Act is a 
product of the tensions between the 
constitutionally guaranteed right of 
public employees to bargain 
collectively, the statutory 
obligations imposed upon 
government to provide service to 
the public, and the overriding 
concern of the public to receive 
uninterrupted services at an 
economic price. 


The injection of the taxpayer into 
the collective bargaining arena 
distinguishes public sector labor 
relations from that of the private 
sector. PERC must consider the 
effects of its determinations upon 
the taxpayer in shaping the 
collective bargaining structure 
within the state, being careful not to 
abridge the constitutional rights of 
public employees. 


PERC and attorneys represent- 
ing management and labor have 
relied heavily upon private sector 
precedent established under the 
National Labor Relations Act. This 
reliance is understandable since the 
majority of labor practitioners have 
received their practical education 
under the NLRA and are unfamiliar 
with public sector practice. It must 
be recognized that the private 
sector does not share many of the 
special problems attendant to the 
public sector.2 Private sector case 
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law and case law developed in 
other states where collective 
bargaining for public employees 
has been statutorily authorized 
should be used solely for guidance. 
Variance in factual contexts and the 
distinctive nature of the PERA 
often warrant conclusions which 
are distinctive to Florida. 


Determination of Collective 
Bargaining Units 


The principal task of the 
Commission during the first two 
years of the PERA has been the 
resolution of representation issues. 
Representation cases filed with the 
Commission have the purpose of 
establishing appropriate, certified 
collective bargaining units under 
exclusive representation of 
employee organizations. 

An employee organization 
seeking representation of 
employees must first comply with 
statutory and PERC registration 
requirements.’ Essentially, these 
regulations require registration 
with PERC, completion of a 
registration form, submission by 
the employee organization of 
constitution and bylaws of local and 
national affiliation, remittance of a 


registration fee, filing of an annual 


financial statement and reports, and 
a pledge to conform to state laws. 
The Commission has held that 
substantial compliance with the 
registration requirements is 
sufficient to permit an employee 
organization to avail itself of the 
representation mechanism.‘ The 
substantial compliance test is not 
prejudicial to employers and 
protects employees who have 
invested time and energy in the 
pursuit of their constitutional rights 
from being blocked their 
organizational efforts on technical 
grounds. However, registration 
rules are not relaxed completely 
and where an employee 
organization’s failure to submit the 
required annual report was due toa 
seizure of financial records 


pursuant to a criminal investigation, 
the Commission barred the 
employee organization from 
participating as an intervenor in a 
consent election.5 

Upon satisfaction of the 
registration requirements, the 
employee organization may either 
request voluntary recognition by 
the public employer after 
presenting a showing of interest 
that 50% of the employees in the 
proposed unit desire representation 
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by the employee organization, or if 
the public employer refuses to 
grant recognition, by filing a 
petition for certification with 
PERC supported by a 30% showing 
of interest. Whether the employer 
and the employee file a joint 
certification request or if the 
employee organization files a 
petition for certification, PERC is 
charged with determining the 
appropriateness of the proposed 
unit. PERC does not have the 
authority to alter a joint 
certification petition filed by a 
public employer and an employee 
organization, although it does have 
the authority to dismiss a petition 
which it finds to be inappropriate.” 

Under the National Labor 
Relations Act,® the determination of 
an employee organization’s 
showing of interest is an 
administrative determination 
which is not subject to challenge.® 
Under the PERA,'® an employer 
having a good faith belief that the 
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petitioner’s showing of interest was 
obtained “by collusion, coercion, 
intimidation, or misrepresenta- 
tion, may request an opportunity to 
investigate, verify and challenge 
the signatures which purport to 
grant the petitioner representation 
status. The Florida Supreme Court 
has stated that sufficient remedial 
measures are present to rectify any 
abuse of this right by public 
employers and to safeguard public 
employees from retaliation for 
union activity." 

In defining the appropriate 
bargaining unit, factors enumer- 
ated in PERA §447.307(4) require 
the Commission to weigh the 
organizational structure of the 
public employer and the potential 
effect of overfragmentation of 
collective bargaining units against 
the community interest among the 
employees in the unit proposed by 
the employee organization. The 
Commission adopted the position 
that it was looking for “broad units, 
especially if the employer also seeks 
such a unit.”!? 

This policy is consistent with the 
intent of the PERA and PERC’s 
recognition of the adverse effects of 
carving out small bargaining units. 
The escalating costs confronting 
governmental bodies in various 
jurisdictions, particularly 
pronounced in the publicized 
reports of New York City, resulted 
in part because of the proliferation 
of collective bargaining units and 
the resulting whipsaw effect of 
negotiating with separate unions 
representing tragmented bargain- 
ing units, each competing for a 
bigger piece of the taxpayer’s 
dollar. Cognizant that the term 
“community of interest” is a word 
of art, the Commission adopted the 
position that community of interest 
is in reality an identity of interest, 
and the important consideration is 
whether an employee sought to be 
included in a unit is one from whom 
the other employees may need 
protection; whether his inclusion 
will involve a potential conflict of 
interest.'% 

School district unit determina- 
tions have resulted in bargaining 
units generally divided into three 
categories: instructional personnel, 
blue collar noninstructional 
personnel and white collar 
noninstructional personnel.!4 

In units involving employees of 
cities, counties, and municipalities, 


the Commission has taken the 
position that units should include 
both blue collar and white collar 
personnel, although units restricted 
to only blue collar may be 
appropriate.5 The size of the 
proposed unit and the integration of 
personnel activities and administra- 
tion are critical factors in such 
determinations. Employee 
organization petitions for units 
comprised of lifeguards, 
transportation workers, electricians 
and maintenance workers have 
been rejected as being too 
narrow.'® Exceptions have been 
drawn for police officers and 
firefighters, who by virtue of their 
special training and hazardous 
duties, are found to be 
appropriately included in separate 
bargaining units.!” 

In health care unit cases, the 
PERC staff analyzed the work 
content of various classifications of 
employees to determine their status 
as either professionals or 
nonprofessionals. The Commission 
has found that a unit comprised of 
all professional employees 
employed by a hospital is 
argumentatively appropriate for 
the purposes of collective 
bargaining since all professional 
health care personnel share a 
community interest in their work 
product despite the existence of 
different skills and rules of 
conduct.!® 

Extensive hearings were 
conducted for the determination of 
appropriate collective bargaining 
units for state employees, pursuant 
to a petition filed by the State of 
Florida requesting the Commission 
to establish bargaining units for 
state employees by rule.'® The 
Commission established five units, 
along statewide occupational 
groupings: administrative and 
clerical (nonprofessional); 
operational services (nonprofes- 
sional); health care (professional); 
all other professional employees; 
and supervisory employees.?° Two 
statewide units comprised of law 
enforcement and _ transportation 
were previously certified following 
consent election procedures.?! 


When a public employer believes 
that an employee should be 
excluded from a collective 
bargaining unit because of the 
confidential or managerial nature 
of the employee’s position, a 
petition for managerial and/or 
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confidential determination may be 
filed. Public employers are 
naturally concerned that employees 
whose functions are intimately 
related with management’s 
formulation and implementation of 
its personnel and collective 
bargaining strategies be excluded 
from PERA coverage. On June 22, 
1976, PERA §447.203(4), which 
defines managerial employees, was 
amended to include within its ambit 
administrative personnel as defined 
under the Florida Statutes State 
Plan for Public Education 
§228.041(10). The amendment has 
dramatically changed the scope of 
educational collective bargaining 
units. Early decisions gave a narrow 
construction to the terms 
managerial and _ confidential;?? 
recent, unreported decisions reflect 
the more expansive exemption.” 

The Commission has stated that a 
petition for managerial and/or 
confidential determination may be 
filed even though the employees 
who were the subject of the petition 
were not included within the scope 
of the representation certification 
petition.* This decision was in the 
interest of administrative economy 
4nd shortens the time of 
representation procedures. 

The PERA does not define or 
exclude supervisory employees 
from participating in collective 
bargaining. Supervisors, as the first 
line of management, interface daily 
with rank and file employees and a 
conflict of interest may result if 
supervisors are included within the 
same unit as employees whom they 
supervise. The Commission has 
enunciated factors to be considered 
in determining whether employees 
are to be considered leadmen (who 
are to be included in a rank and file 
unit) or first-level supervisory 
personnel (who are to be 
excluded).2> The test for leadmen 
is: 


While they may function in a limited 
supervisory role...work is assigned and 
reviewed by a supervisor; that any exercise 
of independent judgment is limited in scope 
or routine in nature; and exercise of 
supervisory authority is sporadic in nature. 
The test for first-line supervisory 
personnel is that: 


Individuals filling these positions have the 
authority to assign, direct or transfer 
subordinate personnel and the exercise of 
such authority is not merely routine but 
requires the use of independent judgement. 

Determinations of supervisory 
status are made on a case-by-case 
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basis. For example, police 
lieutenants have been included in 
units comprised of rank and file 
patrolmen where the lieutenants’ 
work-related functions most closely 
relate to and resemble those of 
patrolmen, but have been excluded 
where their involvement in 
personnel practices and resolution 
of employee grievances creates a 
potential conflict of interest.” 


Election of Representatives 


When an election in an 
appropriate unit is conducted by 


the Commission, it is incumbent 
that “the ballots case under the 
safeguards provided by the 
Commission procedure reflect the 
true desires of the participating 
employees.””’ The integrity of the 
employee’s vote must be protected 
by ensuring that the ballot is cast 
under “laboratory” conditions. 
Election results will be set aside 
only upon the presentation of 
sufficient proof that “the alleged 
objectionable conduct actually 
occurred and that the misconduct 
was so pervasive as to destroy the 
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‘laboratory’ conditions necessary to 
conduct a fair election which is free 
from coercion or intimidation. The 
objector’s burden is a heavy one.”** 


In evaluating pre-election 
propaganda to determine whether 
its content is such a_ material 
misrepresentation of fact, PERC 
has adopted the NLRB test 
enunciated in Hollywood 
Ceramics*® wherein an election will 
be set aside only if a gross 
misrepresentation about some fact 
issued during an election campaign 
is: (1) a material misrepresenta- 
tion; (2) made at a time so shortly 
before the scheduled date of the 
election so as to preclude an 
effective reply; and (3) the 
employees could not reasonably be 
expected to be able to evaluate the 
truth or falsity of the statements.*° 


In applying this test, the 
Commission has found the 
following conduct did not warrant 
the overturning of an election; 
union’s promise of job security 
clause; statements by a union 
organizer concerning utilization of 
mediation procedures during 
collective bargaining impasse;*! 
union’s statement that mini-PERC 
could resolve collective bargaining 
impasses;*? employee distribution 
of campaign literature on free time 
in nonwork areas;** use of unpaid 
union officers as union election 
observers;** inaccuracy of public 
employer’s list of names and 
addresses of eligible voters 
submitted to PERC for distribution 
to participating employee 
organization.*> The Commission 
has held that the following conduct 
is objectionable: partisan 
sloganeering in the polling areas 
and the casting of ballots outside 
the voting booth;** failure of PERC 
poll clerk to appear at polling place 
and resulting failure to open polling 


place to electorate and subsequent 
delay in voting.” 

The situations cited above are 
merely illustrative of the types of 
questions raised and are certainly 
not dispositive of all potential 
issues. The Commission has 
unanimously reversed the Acting 
Chairman’s Report on Objections 
dismissing a public employer’s 
objections to a union’s election 
campaign conduct, revoked a 
certification which had been issued, 
and remanded the case for further 
investigation.* 


Collective Bargaining 


Upon certification, the employee 

organization and the public 
employee’s chief executive or his 
representative are required to 
bargain collectively, to meet at 
reasonable times and to negotiate in 
good faith.*® A failure to negotiate 
in good faith may result in an unfair 
practice charge but the parties are 
not required to reach agreement, 
make compromises or conces- 
sions.*° Upon the filing of an unfair 
labor practice charge alleging that 
one party to a negotiation has 
refused to bargain in good faith, the 
totality of the parties’ conduct at the 
bargaining table must be analyzed. 
In determining if an employer has complied 
with its statutory obligations this 
Commission will not place primary 
emphasis on any single fact, act or counter- 
proposal which has been urged or adopted 
by a public employer. To the contrary, the 
employer's conduct at the bargaining table 
will be judged and considered by the totality 
of circumstances. If an examination of the 
circumstances and all of the evidence giving 
rise to the dispute indicates that a single act 
standing alone is not clear evidence of a per 
se refusal to bargain, the Commission will 
view the totality of the employer’s conduct 
during the bargaining process.*! 
The number of refusal to bargain 
charges before the Commission has 
increased as bargaining unit 
certifications have increased. The 
cases cited below indicate a few of 
the recent questions. 

PERA $447.303 provides that an 
employee organization certified as 
a bargaining agent “shall, upon 
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request, have its dues and uniform 
assessments deducted and 
collected by the employer from the 
salaries of unit members who 
authorize the deduction...provided 
that reasonable costs to the 
employer of said deductions shall 
be a proper subject of collective 
bargaining.” 

The Commission has held that it 
is an unfair labor practice for an 
employer to circulate a 
memorandum threatening to 
deduct yearly dues in one lump sum 
from a weekly paycheck, finding 
that such a threat undermined the 
employee organization’s efforts to 
represent its consituency.‘? A more 
pressing problem has been the 
timing of the dues deductions: Are 
the dues to be deducted upon 
request by the employee 
organization or are dues only to be 
deducted upon the conclusion of 
the negotiation and the reduction of 
the agreement in writing? 

In United Faculty Association of 
Palm Beach Junior College and 
Board of Trustees of Palm Beach 
Junior College, Case No. 8H-CA- 
754-4158, PERC Order No. ——, —— 
FPER —— (June 23, 1976), the 
Commission, in a 2-2 decision, 
failed to resolve the issue regarding 
the timing of a dues deduction. In 
that case, the employee 
organization alleged that the 
employer violated PERA §447.303 
by failing to commence payroll 
dues deductions upon certification 
and request. The employer 
defended its position contending 
that payroll dues deductions need 
not be granted until the existence of 
a collective bargaining agreement, 
and that deductions are made 
coextensive with the duration of the 
collective bargaining agreement. 
On a subsequent rehearing, the 
Commission in a 2-l* decision 
found that the employer’s failure to 
grant the dues deduction upon 
request constituted an unfair labor 
practice. 


In Dade County Employees, 
Local 1353, AFSCME and City of 
South Miami, Case No. 8H-CA-753- 
0155, PERC Order No. 
FPER __ (November 30, 1976), the 
Commission, in another 2-1 
decision, found that under the 
circumstances of the case the public 
employer was under no obligation 
to grant dues deductions prior to 
the reduction of an agreement to 
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writing. This question will 
eventually be resolved in court. 

I have only briefly touched upon 
some of the pressing issues which 
confront the PERC staff on a daily 
basis. It is my belief and hope that 
substantial progress will be 
forthcoming in reducing the 
Commission’s caseload, expediting 
representation proceedings and 
ensuring that the statutory goals are 
effectuated. 
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The Right of Reclamation Under the 
Uniform Commercial Code: The Spirit 


Moans 
By Scott L. Baena 


While the expressed intention of 
the Uniform Commercial Code 
draftsmen was to ensure that 
practicalities of commerce and 
trade be proselytized by lawyers 
and courts,'! that intention has 
repeatedly been ignored, 
consciously and _ unconsciously, 
since Pennsylvania became the first 
Code state in the early 50’s. Indeed, 
those instances in which the spirit of 
the Code has been disregarded are 
more tedious than difficult to 
enumerate. In this regard, however, 
the evolution of one particular 
section of the Code is worthy of 
consideration here: The 1966 
official draft version of Section 2- 
702,2 which purports to afford a 
seller of goods on credit the right to 
reclaim such goods under certain 
circumstances.’ That section is one 
of the clearest examples of the 
continuous conflict of competing 
federal and state interests whereby 
the expansion of commercial 
practices has been severely 
impeded. 

Since the right of reclamation 
under that section is triggered by 
the buyer’s insolvency, and the fact 
of such insolvency increases the 
probability of bankruptcy, most of 
the confusion surrounding Section 
2-702 emanates from bankruptcy 
proceedings. Typically, the seller 
who has shipped to the bankrupt 
and satisfied the ten-day demand 
requirement to no avail will petition 
for reclamation in his buyer’s 
bankruptcy proceedings. At the 
very least, the seller will name the 
trustee (or the debtor in possession, 
if applicable) as defendant in the 
action; however, as will be seen, by 
virtue of Subsection 3 it may be 
necessary to join others as party 
defendants. 


Buyer in Ordinary Course or 
Other Good Faith Purchaser 


Subsection 3 subjects the rights of 
the defrauded seller to those of a 
“buyer in ordinary course or other 
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good faith purchaser.” Such terms 
have been held to include persons 
with security interests in after- 
acquired property of the sort to be 
reclaimed. Thus, the defrauded 
seller's right of reclamation i 
subject to third party security 
interests, which, in Florida, 
necessitates the institution of the 
search of the records of the 
Secretary of State to determine 
whether joinder of a secured party 
is required. 

Notice that Subsection 3 does not 
automatically subordinate the 
seller’s rights to those of the secured 
party. If the secured party has 
failed to perfect its security interest 
in the time and manner prescribed 
elsewhere in the Code, there is no 
reason to believe the seller’s right is 
inferior. But where the secured 
party has so perfected, it is not 
considered unreasonable to 
subordinate the right of 
reclamation to the security interest, 
since the seller could have 
perfected a security interest of his 
own of the purchase money variety 
and thereby have escaped the prior 
lien Thus, as between two 
innocent parties, the seller and the 
secured party, the seller should bear 
the loss since he could have averted 
the conflict. 

The argument has been 
advanced (so far unsuccessfully) 
that even if there is an existing duly 
perfected after;acquired security 
interest the seller should prevail 
regardless of what he could have 
done to protect himself, since the 
buyer’s interest in the goods 
obtained fraudulently is too slight 
to permit attachment of the prior 
security interest. The Fifth Circuit 
sitting en banc, in an otherwise 
troublesome decision, has rejected 
that argument.’ 


Lien Creditors 


Subsection 3 further subjects the 
defrauded seller’s right of 
reclamation to the rights of a lien 


business law 


creditor. Elsewhere in the Code the 
term “lien creditor” is defined so as 
to apply to a trustee in bankruptcy 
from the date of the filing of the 
petition.’ On its face, Subsection 3 
would appear to dictate denial of 
the seller’s petition for reclamation 
by virtue of the trustee’s rights; 
however, it is not that simple. 

To fully understand how the 
Code and the Bankruptcy Act 
interact in this regard, considera- 
tion must be given to the history of 
Section 2-702. Prior to 1951, no 
reference to the rights of lien 
creditors appeared in the drafts of 
what became Section 2-702. 
Indeed, the 1944 draft expressly 
provided that the seller’s right of 
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reclamation was available upon the 
filing of a petition in bankruptcy by 
or against the buyer.’ It was not 
until 1951 when the section was 
approved by the sponsoring 
organizations and the House of 
Delegates of the American Bar 
Association that references to a 
“lien creditor” were inserted.'® 


No explanation of the insertion seems ever 
to have been published; it appears highly 
probable that it was regarded as an 
insubstantial editorial change simply making 
cross-reference to Articles Six, Seven and 
Nine for rules which might prevent 
reclamation in cases of bulk transfers, 
documents of title, or secured transactions. 
The early drafts confirm what one would 
have inferred - this is, that the draftsmen 
from the beginning had bankruptcy in mind 
intended to authorize reclamation in 
bankruptcy in the circumstances defined in 
Section 2-702. Nothing in the history of that 
section through its promulgation and 
enactment in Pennsylvania in 1953 suggests 
any weakening of that intention.'! 


In recognition of the intention of 
the draftsmen, the Permanent 
Editorial Board deleted the words 
“or lien creditor” from Section 
2-702 by amendment of the official 
text in 1966.2 To date, this 
amendment has been adopted in 13 
states.'> Unfortunately, however, 
the 1966 official text has not been 
yet presented to the Legislature of 
the State of Florida. 


If the section extends the 
protection given to a seller of goods 
to an insolvent buyer, as stated in 
the official comments, it is an 
anomalous result that the trustee 
should prevail in cases arising under 
it, since in the great many of such 
cases the fact of insolvency 
increases the probability of 
bankruptcy.‘ Further, the exercise 
of the right of reclamation in the 
course of a bankruptcy proceeding 
should not be viewed as unusual or 
unfair. By so exercising that right 
the seller relinquishes his right and 
claims for additional recovery 
where, for example, the goods 
sought are of substantially less value 
than when delivered, and the 
buyers’ unsecured creditors are not 
in any way prejudiced since absent 
an intervening bankruptcy the 
seller would have had the right to 


reclaim or rescind.!5 


Section 70c, Bankruptcy Act 


Section 70c of the Bankruptcy 
Act, in pertinent part, provides: 


...the trustee shall have as of the date of 
bankruptcy the rights and powers of: ...(3) a 
creditor who upon the date of bankruptcy 
obtained a lien by legal or equitable 
proceedings upon all property, whether or 
not coming into the possession or control of 
the court, upon which a creditor of the 
bankrupt upon a simple contract could have 
obtained such a lien, whether or not such a 
creditor exists. 


A literal reading of Section 2-702 
would suggest the trustee 
effectively cuts off the right of the 
seller to reclaim since under Section 
70c of the Bankruptcy Act the 
trustee is deemed to be a “lien 
creditor.” Such logic has its roots in 
the case, In re Kravitz'*®; indeed, the 
controversy which surrounds this 
issue may be entirely attributable to 
Kravitz. 


In Kravitz the court reasoned that 

while Section 70c of the 
Bankruptcy Act makes the trustee 
an ideal lien creditor, what such a 
lien creditor gets is determined by 
the law of the state involved ... .”!” 
The court therefore went beyond 
the Code and determined that in 
Pennsylvania the seller’s right of 
rescission is not absolute but rather 
subject to the right of a lien creditor 
who extended credit subsequent to 
the sale, and that by virtue of 
Section 70c the trustee has the rights 
of such a lien creditor.'§ 
Accordingly, reclamation was 


denied. 


Clearly, Kravitz was based on the 
peculiar law of Pennsylvania and, 
as it has been noted, under the law 
of most states a contrary result 
would be attained by the seller 
prevailing over a lien creditor. 
Therefore, the seller would prevail 
over a bankruptcy trustee.'® In this 
regard, it should be noted that 
under pre-Code law in Florida, a 
seller had the right conferred by 
Section 2-702 to retake possession 
of the goods if the buyer refused to 
make payment, defaulted in the 
required payments or fraudulently 
obtained possession without 
payment, regardless of the 
existence of a lien creditor.”° 


The issue presented by Kravitz 
was confronted head on in the 
Tennessee case of In re Royalty 
Homes.”' Like Florida, Tennessee 
has not dropped the words “or lien 
creditors” from Section 2-702(3); 


yet the court held that bankruptcy 
did not cut off the seller's 
reclamation rights. And, in the case 
of In re Mel Golde Shoes, Inc.,?? the 
Sixth Circuit held reclamation may 
be granted, since based upon the 
same approach as used in Kravitz 
the common law of Kentucky 
favored the reclaiming seller over a 
lien creditor. These cases support 
the observation that the seller lost in 
Kravitz only because of the peculiar 
law of Pennsylvania.” 


The right of reclamation viz. the 
rights of the trustee under Section 
70c may be viewed in yet another 
perspective. Under Section 2- 
702(3), the seller’s right to reclaim is 
subject to the rights of a lien 
creditor. The official comment to 
that section states that the definition 
of “lien creditor” in Section 9-301 (3) 
as a levying creditor (and therefore 
a trustee by virtue of Sec tion 70c of 
the Bankruptcy Act) is applicable. 
But Article Two does not mention 
the rights of such a levying creditor. 
The substantive rules of Section 9- 
301 are not directly applicable since 
they deal with the rights of a levying 
creditor against an unperfected 
security interest. Accordingly: 


the lack of substantive direction in the Code 
as to the power of a lien creditor suggests 
that prior state law may still be followed [as 
it was in Kravitz, Mel Golde Shoes and 
Royalty Homes] ... . Where, as in the 
majority of jurisdictions [including Florida], 
pre-Code law a"!lows the defrauded seller to 
defeat the cla‘.n of a levying creditor ... the 
seller will prevail.* 


Nevertheless, the Fifth Circuit 
has already indicated the rights of a 
reclaiming seller may be cut off by 
Section 70.2 In this writer’s opinion, 
the court erroneously suggested by 
dicta that a trustee can assert his 
rights under Section 70c against a 
reclaiming seller and prevail under 
Section 9-301(a)(2), and (c) 
[Sections 679.301 (1)(b) and (2), 
Florida Statutes]. As we have 
already considered, however, 
Article Nine is not applicable and 
Article Two does not deal with 
rights of a lien creditor viz. the 
reclaiming seller so that the logic of 
such dicta is questionable and 
subject to further debate. 

As it has been observed: 
there is absolutely no reason to regard 
[Section 2-702] as having opened the door to 
a different construction injurious to the 
seller. There is not a new right; it is the same 


old one. It should be remembered that, in 
substance, neither the Uniform Commerical 
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Code nor the Bankruptcy Act has changed in 
any respect to require departure from prior 
precedent or to even permit reappraisal of 
the principles.?® Notwithstanding, the courts 
have not agreed on the impact of intervening 
bankruptcy on the seller's right of 
reclamation, thereby casting that right or the 
lack of it into a continued state of frenzy. 


Section 67c(1)(A), Bankruptcy 
Act 


Section 67c(1)(A) of the 
Bankruptcy Act, in pertinent part, 
declares the following to be invalid 
against the trustee: 

... every statutory lien which first becomes 
effective upon the insolvency of the debtor, 
or upon distribution or liquidation of his 
property, or upon execution against his 


property levied at the instance of one other 
than the lienor ... . 


Since the seller's right of 
reclamation under Section 2-702 is 
triggered by discovery of the 
buyer’s insolvency, the bankruptcy 
courts have in at least two decisions 
viewed the right as squarely within 
the condemnation of “disguised 
priorities” contained in Section 
67c(1)(A).27. However, more 
recently, the Ninth Circuit Court of 
Appeals concluded that to construe 
the right conferred by Section 2-702 
as having the same effect as a 
statutory lien would violate 
Congress’ intent in enacting Section 
67c.*8 As the court pointed out, the 
Bankruptcy Act is founded on two 
conflicting policies. One is the goal 
to distribute the bankrupt’s assets 
equally among creditors. The other 
is the recognition of priority 
interests established by state law. 
As a result, Congress has repeatedly 
attempted to strike a balance 
between these conflicting policies, 
especially in the case of statutory 
liens. Accordingly, the court held 
that Section 2-702(2) clearly was not 
an attempt to create a spurious 
statutory lien in derogation of the 
Bankruptcy Act nor did enactment 
of Section 2-702 present the abuse 
which Section 67c was designed to 
combat. Thus, the court would not 
strike down the seller's right of 
reclamation pursuant to Section 2- 
702 using Section 

Support for the Ninth Circuit’s 
rationale is impressive and most 
commentators agree that the right 
conferred by Section 2-702 should 
not be regarded as anything other 
than codification of the pre-Code 
right of rescission and as such, 
should not be confused with a lien 
or a security interest. On that basis, 
a seller's petition for reclamation 
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should not be thwarted by the 
trustee’s rights under Section 67c. 
There are, however, decisions to 
the contrary which hold that 
Section 2-702 is literally and 
practically a state-created priority, 
to be construed as a statutory lien 
within the prohibitions of Section 
67c of the Bankruptcy Act.* Here, 
too, the courts continue to 
perpetuate a semblance of disorder 
although the section in question is to 
be given uniform application." 

The Fifth Circuit is without 
definitive authority on this point. 
Indeed, it is difficult to reconcile 
two recent decisions of that circuit 
in this regard. 

In the first decision, the Fifth 
Circuit affirmed the decision of the 
District Court for the Western 
District of Louisiana which 
concluded the vendor’s privilege 
afforded under Louisiana law, akin 
to the right of the seller to reclaim 
under Section 2-702, is tantamount 
to a statutory lien and as such 
invalid as against the trustee by 
virtue of Section 67c of the 
Bankruptcy Act. 

In the second decision,** 
however, a seller’s petition for 
reclamation was contested by a 
party with a prior perfected 
security interest in the goods sought 
to be reclaimed. En banc, the Fifth 
Circuit adopted the dissenting 
opinion of Judge Godbold, who 
concluded the prior secured party 
had superior rights in the subject 
collateral. In his decision, Judge 
Godbold noted by way of dicta that 
if the prior secured party were to 
have abandoned its claim against 
the bankrupt the seller would have 
nonetheless lost in a priority contest 
with the trustee. In support, the 
dissenting judge referred to Section 
70c of the Bankruptcy Act. Thus, 
the reader may inquire whether the 
court has limited its earlier decision 
to the vendor’s privilege or whether 
it is no longer of the same opinion. 
In either event, we now find our 
own Fifth Circuit adding to the 
confusion surrounding Section 2- 


702. 
Section 64 Bankruptcy Act 


Section 64a of the Bankruptcy 
Act specifies five categories of 
debts entitled to priority in advance 
of the payment of unsecured 
creditors’ claims. Prior to the 
Chandler Act, the fifth priority was 
accorded debts entitled to priority 
by state law; however, the 


Chandler Act eliminated such state- 
created priorities except for 
landlords. 

In several instances claims or 
statutory rights to property arising 
upon insolvency have been held 
ineffective in bankruptcy as “state- 
created priorities.”"*4 It was the 
principle enunciated in these cases 
“which provides whatever 
justification there is for the fear that 
reclamation granted on insolvency 
without fraud might be contrary to 
the Bankruptcy Act.” 


These cases did not, however, 
involve Section 2-702 and have 
subsequently been distinguished 
from those involving that section. 
Specifically, it has been held* that 
e . a state confers a priority 
repugnant to Section 64 only when 
it attempts to direct the disposition 
of assets to which the bankrupt has 
received nondifusable title.” That 
court concluded: 


The Code nowhere discusses the concept 
of a voidable transfer of title. The right of 
seller under section 2-702(2) to reclaim 
goods and be restored to his pre-sale status is, 
however, indistinguishable from a right to 
rescind a voidable transaction. Comment 2 
to section 2-702 makes clear that receipt of 
goods on credit while insolvent is deemed a 
fraud on the creditor. Because section 2- 
702(2) authorizes the exact equivalent of the 
common law remedy of rescission, it would 
be unreasonably formalistic not to recognize 
that sales described by that section result in 
the transfer of only voidable title.*” 


The logic of that court cannot be 
denied. While the bankruptcy 
courts are not required to follow the 
state law of fraud, they have 
generally done so. “To the extent 
that Section 2-702 represents an 
empirical judgment by the 
legislature that fraud is generally 
present in the situation that it 
covers, it ought to be afforded 
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weight in determining whether in 
fact fraud existed.”** 


In addition, Section 2-702 may be 


read, ...not as conferring a right arising 
on the buyer’s insolvency, but rather as 
putting short time limits on the right which 
might exist without the statute [i.e., common 
law right of rescission]. So read, it does not 
create a priority but rather a beneficial 
interest in specific property. In any event, 
Section 2-702 is not limited in its effect to 
insolvency proceedings; it authorizes 
reclamation without regard to whether or 
when such proceedings are begun.” 


Under either theory, the petition 
for reclamation should not fail by 
virtue of the trustee’s claim under 
Section 64a of the Bankruptcy Act. 
The courts must begin to give effect 
to the spirit of Section 2-702. It 
strains that spirit whenever an 
innocent vendor who has been 
defrauded suffers further 
impuissance by being classified as 
an unsecured creditor while the 
goods he just recently sold to the 
bankrupt are used for the benefit of 
the estate as a whole. 


Right of Reclamation Uncertain 


That the right of reclamation 
pursuant to Section 2-702 has been 
reduced to an uncertain remedy is 
evident from the foregoing. The 
unpredictability of the law in this 
regard generates true frustration for 
the attorney and the client-seller 
alike. It is virtually impossible to 
reconcile the diversity of opinions 
emanating from this section. 
Naturally, the best course is to 
ensure that the seller has perfected 
his security interest in the time and 


WE’RE FIGHTING 
FOR YOUR LIFE 


Eat Less 
Saturated 
Fat 


American Heart 


A 


Association f. 


manner prescribed by the Code or 
for the seller to insist that he be paid 
before delivery. Practically 
speaking, neither alternative is 
always commercially practical or 
even desirable. Thus, the seller is 
forced to gamble on the 
creditworthiness of his buyer. With 
the stakes being as high as they 
generally are, state and federal 
legislatures should feel compelled 
to take a closer look at Section 2-702 
and those sections of the 
Bankruptcy Act with which it 
interacts so that the ghostly spirit of 
commercial reasonableness and 
practicality may be resurrected. 0 
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Disqualifying 


This is in response to your letter 
inquiring about the necessity of 
disqualifying yourself in all 
litigation involving a law firm 
which currently represents your 
wife's corporation. 

You indicate that your wife is 
principal officer in a nonprofit 
corporation which was involved in 
a lawsuit. You also indicate that you 
were also named as a defendant 
inasmuch as you were a member of 
the board of directors at the time of 
the suit. You advise that you have 
since resigned from the board of the 
corporation and have absolutely no 
connection, financial or otherwise, 
with the corporation. You further 
advise that after the aforemen- 
tioned suit was filed you 
immediately disqualified yourself 
sua sponte in all litigation pending 
in your division in which the law 
firm representing your wife's 
corporation was involved. You state 
that the lawsuit is now settled and 
dismissed but the law firm will 
continue to represent the nonprofit 
corporation on a regular retainer 
basis in the future. 

Specifically, you inquire whether 
you must continue to disqualify 
yourself in all matters involving this 
law firm although the firm does not 
represent you in any fashion and 
although you have no direct or 
indirect interest of any kind in the 
nonprofit corporation. 


The committee has reviewed 
your inquiry and is of the opinion 
(8-1) that based upon the factual 
circumstances as heretofore 
outlined there is no requirement 
under the Code of Judicial Conduct 
that you continue to disqualify 
yourself from all matters involving 
a lawyer or law firm that previously 
represented you and that now 
represents a nonprofit corporation 
in which your wife is a principal 
member (and with which 
corporation you have no direct or 
indirect interest).! 
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Summary of Opinions on Judicial Conduct 


One member of the committee 
observed that judges should 
regulate their activities so as to 
avoid the necessity of being 
involved in any litigation and 
invariably disqualification. 
However, where legal representa- 
tion is provided to the judge, 
permanent disqualification should 
not result once the litigation or 
representation terminates. If a 
judge were required to disqualify 
himself in all matters involving 
attorneys who once represented the 
judge, it could conceivably result in 
a situation where law firms and 
lawyers would refuse to provide 
legal representation to a judge. 

One member, without expressing 
an opinion one way or the other 
specifically calls attention to the 
possible application of Canon 
3C(1)(c) and 38C(1)(d)(i) as 
possibly necessitating disqualifica- 
tion under certain circumstances. 

' For a related discussion on the political 
or financial interest of spouses, see the recent 


amendments to the Code of Judicial 
Conduct, reported in 336 So.2d 584. 


Service on Ombudsman 
Committee 


This is in response to your recent 
inquiry regarding the propriety of 
your serving as a member of a 
county ombudsman committee. 

You enclose a_ three-page 
document describing the 
committee’s functions and purpose, 
which includes, among other 
things, the processing of citizens’ 
complaints where a governmental 
agency is involved and possible 
legal action thereafter. 

The committee has reviewed 
your inquiry and is unanimously of 
the opinion that your participation 
as a member of this committee 
would conflict with the provisions 
of Canon 5B. Although _ this 
organization may be involved in 
worthwhile activities, the nature 
and purpose of the organization 
would tend to place a judge in a 
position where involvement in this 


judicial ethics 


activity might tend to interfere with 
the performance of his judicial 
duties not to mention the likelihood 
that the activities of the 
organization could result in 
adversary proceedings before the 
court. 

Canon 5B, which recognizes a 
judge’s participation in civic and 
charitable activities “that do not 
reflect adversely upon his 
impartiality or interfere with the 
performance of his judicial duties” 
also contains the following 
prohibition: 

(1) A judge should not serve if it is likely 
that the organization will be engaged in 
proceedings that would ordinarily come 
before him or will be regularly engaged in 
adversary proceedings in any court. 

Your attention is also invited to 
Canon 5G relating to the types of 
extrajudicial appointments which a 
judge is permitted to accept. The 
commentary appearing immedi- 
ately after Canon 5G is appropriate 
not only to your inquiry but to any 
extrajudicial assignment of judges: 


Commentary 


Valuable services have been rendered in 
the past to the states and the nation by judges 
appointed by the executive to undertake 
important extra-judicial assignments. The 
appropriateness of conferring these 
assignments on judges must be reassessed, 
however, in light of the demands on judicial 
manpower created by today’s crowded 
dockets and the need to protect the courts 
from involvement in extra-judicial matters 
that may prove to be controversial. Judges 
should not be expected or permitted to 
accept governmental appointments that 
could interfere with the effectiveness and 
independence of the judiciary. 


Service on Community College 
Board 


This is in response to your 
question whether it would be 
permissible for a judge to serve as a 
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member of the board of directors of 
a community college foundation. 

You advise that since becoming 
circuit judge on January 3, 1977, 
you have been asked to serve on the 
board of directors of the college 
foundation. The foundation 
functions as a general support for 
the community college, receiving 
gifts, donations, bequests and 
devises; in turn, its assets are used 
for scholarships and other 
educational purposes. 

The committee has reviewed 
your inquiry and unanimously 
believes that subject to the 
provisions of Canon 5B(1)(2)(3), 
Code of Judicial Conduct, it is 
permissible for you to serve on the 
board of directors of a community 
college foundation. 

Canon 5B recognizes a judge’s 
participation in civic and charitable 
activities and specifically provides 
that a “judge may serve as an 
officer, director, trustee, or 
nonlegal advisor of an educational, 
religious, charitable, fraternal, or 
civic organization not conducted 
for the economic or political 
advantage of its members,” subject 
to certain delineated restrictions set 
forth in Canon 5B(1)(2)(3). 

As the Commentary to Canon 5A 
aptly points out: “Complete 
separation of a judge from extra- 
judicial activities is neither possible 
nor wise; he should not become 
isolated from the society in which 
he lives.” 

Accordingly, subject to the 
admonitions contained in Canon 


5B(1)(2)(3) you may serve as a 
director of the community college 
foundation. 


Lending Prestige of Office 


This is in response to your recent 
letter inquiring about the propriety 
of authoring a preface to a 
publication and the disposition of 
unexpended campaign funds. 

You advise that a friend has asked 
you to contribute to the preface of a 
book which he has recently 
completed. The book is being 
privately published and copies will 
be available for sale to the general 
public. 


The committee has reviewed 
your inquiry and the majority (8-1) 
is of the opinion that, based upon 
the facts and circumstances 
heretofore outlined; particularly 
the fact that the book is being 
published as a commercial 
endeavor for profit, it would be a 
violation of Canon 2B, Code of 
Judicial Conduct, for you to write a 
preface using your title as circuit 
judge. Specifically, Canon 2B 
provides, in part, a judge “should 
not lend the prestige of his office to 
advance the private interests of 
others....” The committee was of 
the view that your participation, as 
heretofore indicated, might be 
misunderstood as an official 
endorsement of the book and 
thereby conflict with the spirit and 
letter of Canon 2B. The committee, 
however, was unanimously of the 
opinion that there would not be a 
violation of the canons if no 
mention was made of your official 
position in the preface. 

With respect to the disposition of 
unexpended campaign funds, you 
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advise that there exists an 
unexpended amount of $72.26 
remaining in your campaign fund as 
a result of your September 1976 
election to the judiciary. You 
inquire as to the proper disposition 
of such unexpended funds and the 
propriety of a donation of said 
funds to charity. 

The committee has reviewed 
your inquiry and is unanimously of 
the opinion that insofar as the 
application of the Code of Judicial 
Conduct is concerned you may 
dispose of such fund in any manner 
you desire so long as_ such 
disposition is consistent with 
Canon 7B(2), which reads: 

(2) Acandidate, including an incumbent 
judge, for a judicial office that is filled by 
public election between competing 
candidates should not himself solicit 
campaign funds, or solicit attorneys for 
publicly stated support, but he may establish 
committees of responsible persons to secure 
and manage the expenditure of funds for his 
campaign and to obtain public statements of 
support for his candidacy. Such committees 
are not prohibited from soliciting campaign 
contributions and public support from any 
person or corporation authorized by law. A 
candidate’s committees may solicit funds for 
his campaign only within the time limitation 
provided by law. A candidate should not use 
or permit the use of campaign contributions 
for the private benefit of himself or 
members of his family. 

A charitable donation or 
retention for a future campaign 
would not violate the above-quoted 
canon. In the event a charitable 
donation is made, one member 
pointed out that claiming a 
charitable deduction on _ your 
personal income tax might conflict 
with Canon 7B(2). 


Gerald Mager, Immediate Past 
Chairman, Committee on 
Standards of Cor.duct Governing 
Judges 
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TOOK BATH 
OCEANFRONT PROPERTY 
FLORIDA 


There it was. 84 acres of 
pure white sand on the edge 
of the Atlantic just begging 
for someone to build a resort 
on it. 

The location was great. 
The price was right. I 
couldn't resist. 

Then, after I'd built a 
marina, a motel, tennis 
courts, and a first-class res- 
taurant, someone knocks on 
my door one morning and 
says it’s all a horrible 
mistake. 

“The property isn’t 
legally yours; he says.“The 
deed you received when you 
paid $4 million for this 
property was a fake. But for- 
tunately, your title insurance 
should cover it.” 

“What title insurance?” 
I answered. 


The moral? 

Before you spend a lot 
of money on any property 
anywhere, spend a little 
money with a title insurance 
company. 

Or you could wind up 
getting soaked. 

In the complex world of 
real estate conveyance, 
costly losses can occur due 
to error or fraud. It is our 
professional responsibility 
to protect your clients 
against losses arising from 
defects in the title as 
insured. And we do. 
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The University of Florida Law 
Review is published five times a 
year by students at the Holland Law 
Center, Gainesville, Florida. 
Subscriptions are available at $15 
per annum. Correspondence 
should be addressed to University 
of Florida Law Review, Holland 
Law Center, Gainesville, Florida 
32611. An abstract of articles 
contained in Volume 29:1, the 
Review’s annual tax issue, follows: 


The Limited Partnership Tax 
Shelter: An Investment Vehicle 
Under Attack by Lawrence 
Lokken and Jeffrey Sperling 


Since the initiation of progressive 
income tax rates, individuals with 
high incomes have turned to tax 
shelter investments as a means of 
maximizing after-tax income. 
While the efforts and ideas of those 
seeking to shelter income have been 
numerous, the efforts of Congress 
to limit the tax savings resulting 
from these efforts have also 
proliferated. 


In their article, “The Limited 
Partnership Tax Shelter: An 
Investment Vehicle Under Attack,” 
authors Lokken and _ Sperling 
analyze one of the most often used 
organizations for packaging tax 
shelter investments - the limited 
partnership. Tax shelter projects 
are frequently organized as limited 
partnerships because the tax laws 
usually allow partners to deduct 
their distributive share of 
partnership losses, while state laws 
ordinarily insulate limited partners 
from liability for partnership debts. 


However, all that glitters is not 
gold, for, as the authors point out, 
the Internal Revenue Service 
recently has begun to attack the 
usefulness of the limited 
partnership as a means of income 
tax evasion. A limited partnership 
will not work as a tax shelter if it is 
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classified as a corporation for 
income tax purposes, and recent 
revenue rulings, regulations and 
case decisions have begun to cast 
light on the distinctions between 
these two types of organizations. 
This article ably treats the 
distinctions between corporate and 
partnership classifications for tax 
purposes. 


Limiting Religious Tax Exemp- 
tions: When Should the Church 
Render Unto Caesar, by Stephen 
Schwarz 


The issue of religious tax 
exemptions in the United States has 
inspired controversy for many 
years. Even the constitutionality of 
such exemptions was unsettled until 
1970 when the Supreme Court in 
Walz v. Commissioner held that 
while such exemptions were not 
mandatory, they were constitution- 
al. Now, however, Professor 
Schwarz suggests in his article, 
‘“‘Limiting Religious Tax 
Exemptions: When Should the 
Church Render Unto Caesar?” that 
the days of unlimited religious 
exemptions may be numbered. He 
bases his conclusions on two 
factors: the government’s 
increasing need for revenue and 
misuse of the exemption by groups 
whose primary end is political or 
commercial. 


Professor Schwarz carefully 
analyzes Section 501 of the Internal 
Revenue Code, the section 
exempting various nonprofit 
organizations and providing for tax 
deductions to charitable 
contributions. He points to the 
reasons for this favorable treatment 
as well as the problems caused by 
attempts to limit the statutory 
definitions of ‘‘religious 
organization” and “church” in 
dealing with “marginal” religions. 


The Applicability of Section 361 to 
Statutory Mergers: An Analysis, 
by Gary C. Randall 


A prime consideration in 
effecting a properly structured 
statutory merger is to avoid 
recognized corporate gain or loss. 
Depending upon whether or not 
Section 36l(a) of the Internal 
Revenue Code applies to the 
Statutory merger, the absorbed 
corporation may or may not receive 
protection from tax consequences 
such as depreciation recapture and 
investment credit recapture and 
may or may not ensure carryover of 
tax attributes of the absorbed 
corporation. 


In his article, “The Applicability 
of Section 361 to Statutory 
Merger: An Analysis,” Professor 
Randall argues that Section 361 (a) is 
applicable to statutory mergers 
despite the literal language of the 
section. The apparent requirement 
of an “exchange” where a statutory 
merger attempts to qualify under 
Section 361 as a reorganization 
creates a problem since _ the 
absorbed corporation arguably 
does not receive anything for its 
assets. The literal requirement of 
Section 361, Professor Randall 
suggests, may be overcome by 
overlooking technical noncompli- 
ance with Section 361, as did the 
Third Circuit in Commissioner v. 
Morgan, wherein a transaction was 
found to qualify as a Section 
361(a)(1)(d) reorganization, 
although stock of the acquiring 
corporation was not distributed to 
shareholders of the acquired 
corporation. Alternatively, there 
could be a finding that an exchange 
takes place where the shareholders 
have actually been involved in the 
transaction. From his examination, 
Professor Randall concluded that a 
clarification of the section is 
needed. 
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The Traveling Taxpayer: A 
Rational Framework for His 
Deductions, by John D. Milton, Jr., 


Kempton P. Logan, Ralph E. 
Tallant, Jr. 
Although the tax deduction 


allowed by Section 162 of the 
Internal Revenue Code for 
traveling expenses that are ordinary 
and necessary to the pursuit of a 
trade and business and are incurred 
“while away from home” seems 
clear in its import, this provision has 
long evaded uniform interpreta- 
tion. In their article “The Traveling 
Taxpayer: A Rational Framework 
for His Deductions,” John Milton, 
Kempton Logan and Ralph Tallant 
examine the origins of the statutory 
language and the tax home concept. 

In addition, the authors propose 
an approach they believe will 
simplify the analytical problems 
now involved and thus reduce the 
amount of litigation caused by 
Section 162. The authors primarily 
suggest that “home” be equated 
with taxpayer’s place of residence 
rather than with his primary place 
of business (the “tax home” 
concept) as is now the case. Using 
this definition, the authors next 
advocate a revival of the two 
prerequisite requirements used 
before 1921 to determine eligibility 
for the deduction: first, the 
taxpayers business must be the 
immediate cause inducing the 
expenditure, and secondly, the 
taxpayer must actually incur 
duplicate living expenses while 
away on business. 


An Individual Income Tax for 
Florida - The Next Step in Tax 
Reform? by David Hudson 


Florida currently derives 
revenue from a variety of taxes, 
most of which are imposed in a 
regressive form -- the percentage of 
an individual’s income that pays, 
directly or indirectly, the various 
taxes, declines as the amount of the 
individual’s income increases. 
Florida’s revenue needs continue to 
increase, and as an alternative to 
increasing the rate of the taxes 
currently imposed, Professor 
Hudson suggests that the relative 
progressive nature of an individual 
income tax would provide a more 
equitable manner of distributing 
the tax burden. 
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In addition to providing a source 
of increased revenue for Florida, 
revenues generated by an 
individual income tax could be used 
to replace, in whole or in part, some 
existing tax levies, such as the ad 
valorem property tax levied by 
school districts. Finally, Professor 
Hudson examines the possibility of 
having a state individual income tax 
administered by the federal 
government under provisions of the 
Internal Revenue Code. 


Due to space limitations all of the 
works in this issue cannot be 
adequately summarized. The 
following works, selected for 
publication through the graduate 
tax program, will also be published 
in Volume 29, Issue 1: “Section 
1031: Like Kind Exchanges of 
Partnership Interests,” “Income 
Tax Planning for the Corporate 
Executive: A Case Against 
Deferral,” and “The Effect of 
Recapture Property on the Sale of a 
Partnership Interest.” 


The University of Miami Law 
Review is published five times a 
year, by the students of the Law 
School of the University of Miami. 
Subscription price $12.50 per 
annum, per number $4. Address all 
correspondence to: University of 
Miami Law Review, University of 
Miami, Coral Gables, Florida 
33124. An abstract of articles 
contained in Vol. 31, No. 1, follows: 


Taxation of Stock Transfers 
Between Corporate Shareholders 
and Employees by Belan K. 
Wagner 


This article analyzes the judicial 
interpretations of “amount 
realized“ to a shareholder upon 
transfer of stock to a corporate 
employee. The author criticizes the 
overextension of the Davis 
presumption — when properties 
are exchanged at arm’s length their 
values are approximately equal — 
to the stock transfer situation. He 
concludes that a more appropriate 
test would be to examine the nature 
of the property received to 
determine whether the Davis 
presumption should be applied. 


The Schnepper Trust: Eliminating 
the Section 306 Taint by J. A. 
Schnepper 


In order to prevent the 
distribution of corporate income in 
the form of preferred stock which, 
upon sale by the distributee, would 
otherwise qualify for capital gains 
treatment, Section 306 of the 
Internal Revenue Code provides 
that all such stock is tainted at the 
time of distribution, and that any 
gain upon sale is taxed as ordinary 
income. The author suggests a 
method by which such taint can be 
removed, and income received 
upon sale taxed at capital gain rates. 
This method entails putting the 306 
stock in a trust along with 
potentially appreciable property. 
When the trust sells the 
subsequently appreciated property 
and realizes a capital gain, it makes 
a distribution in kind of the 306 
stock. As such, the stock’s basis in 
the hands of the beneficiary is 
determined by reference to its fair 
market value, and the taint is thus 
purged. 


NEPA Threshold Determinations: 
A Framework of Analysis by 


Robert D. Peltz and Jeffrey 
Weinman 


The authors suggest that 
traditional concepts of judicial 
review are ineffective in promoting 
the intent of the National 
Environmental Policy Act to inject 
environmental considerations into 
all federal agency decisionmaking. 
They propose the adoption of a 
framework of analysis to serve as a 
guideline for agencies in making the 
threshold determination of whether 
to file an environmental impact 
statement. 


Are the Borders Closing? Errico to 
Reid; A New Court and an Aging 
Frontier by Vicki Joiner Musto and 
Judith Ruffo 


The number of illegal aliens in the 
United States with the consequent 
economic and social problems 
continues to increase. One response 
from the United States Supreme 
Court is a limitation of the waiver of 
deportation provision for illegal 
aliens who gained entry through 
misrepresentation, but have 
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families partially composed of 
United States citizens. The author 
suggests that this change in 
emphasis goes too far in restricting 
congressional intent to preserve 
family unity. 


Haitian Immigrants: Political 
Refugees or Economic Escap- 
ees? by Martin M. Dernis 


The article examines the recent 
immigration of Haitians to the 
United States and their claims for 
political asylum. Pointing to the 
present political situation in Haiti, 
the author takes issue with the 
United States Government's official 
position that these aliens are merely 
economic escapees, rather than 
refugees entitled by international 
agreement to political asylum. In 
analyzing the Haitian experience, 
the author also deals with the 
problems associated with 
deportation proceedings and the 
alien’s right to counsel, 
employment authorization for 
aliens, and fraudulent marriages. 
While these latter problems may 
not be unique to Haitian 
immigrants, they have become 


particularly salient in light of the 
government's contention that these 
aliens are economic escapees. 


Access to Health Care Services for 
the Poor: Existing Programs and 
Limitations by Marcia Cypen 


Contending that rising health 
care costs have severely limited the 
poor’s access to hospitals, the 
author examines and discloses the 
shortcomings of Medicare, 
Medicaid, the Hill-Burton Act, and 
Section 501(c)(3) of the Internal 
Revenue Code. Finding these to be 
inadequate, the obligation to the 
poor under state tax exemptions for 
“charitable” institutions is explored 
using Florida as a model. The 
author finds that these, too, have 
not provided a solution due to a lack 
of enforcement, ambiguity, and the 
absence of defining regulations. 
The article concludes with 
recommended changes. 


Federal Tort Claims Act: 
Discretionary Function Exception 
Revisited by Bruce A. Harris and 
Robert Cory Schnepper 


Several commentators have 
maintained that the federal courts 
have taken confusing and 


inconsistent positions with regard 
to the discretionary function 
exception to the Federal Tort 
Claims Act. The authors attempt to 
refute this position by analyzing 
more recent opinions and finding a 
trend. This trend has led to a less 
confusing and more definite 
framework depending upon 
various factors which will appear in 
every case. By analyzing these 
factors while keeping in mind the 
purposes of both the Act and the 
exception, the authors conclude 
that the outcome of any dispute in 
this area will be susceptible to a 
higher degree of predictability. 


Case notes included in Vol. 31, 
No. 1, discuss the following: 


State Immunity From Zoning: 


A Question of Reasonableness, 
Hillsborough Association for 
Retarded Citizens v. City of 
Temple Terrace, 332 So. 2d 610 
(Fla. 1976); Lease of Bay Bottom 
Land Does Not Constitute State 
Action Golden v. Biscayne Bay 
Yacht Club, 530 F.2d 16 (5th Cir. 
1976); Time, Inc. v. Firestone: Is 
Rosenbloom Really Dead? Time, 
Inc. v. Firestone, 96 S. Ct. 958 
(1976). 


submit to the Journal. 


articles. 


A word about articles for the Journal... 


The Journal publishes articles on as large a variety of subjects as possible, hoping to provide information 
about each member's area of practice at least once or twice a year. If it has failed to discuss a subject of special 
interest to you, here’s how you can help ensure such a discussion in a future issue: 


e Suggest a topic of general interest that you would like to see an article discuss. 


lf you know a lawyer who is an expert on that area of the law, send us his name, or ask him to write 
such an article and submit it to the Journal. 


If you have special knowledge of an area of the law not recently discussed, write an article about it and 


The Journal can best use articles when they do not exceed 15 doublespaced lettersize pages. Cases and 
references may be cited in the text or may be added in footnotes. Especially preferred are practical how-to-do-it 


Write: Managing Editor, The Florida Bar Journal, Tallahassee, Florida 32304. 


Designation credit under The Florida Bar Designation Plan may be granted to authors 
whose published articles treat approved designations. The number of credit hours will be 
determined upon request following publication by the Designation Committee. 
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News and Notes 


Lawyers’ Title Guaranty Fund 


ABA MIDYEAR MEETING... Meeting in Seattle, 
Washington, during the midwinter sessions of the 
American Bar Association on February 11-13, the 
Lawyers’ Title Guaranty Funds Committee heard 
reports of increased interest in the fund movement 
on the part of lawyers in several states. Judge C. 
Clyde Atkins of Miami, a former trustee and 
officer of The Fund, is chairman of the ABA 
Committee. On February 11, the National 
Conference of Bar-Related Title Insurers heard 
progress reports of the funds in nine states and 
reviewed plans for increased information to the 
public and governmental agencies. On the same 
day the NATAF stockholders met and elected 
directors for the following year. Emest Collins of 
Panama City, Paul B. Comstock of Orlando, 
Thomas L. Henderson of Titusville, Richard H. 
Merritt of Pensacola and William H. Wolfe of 
Clearwater were elected to the board to represent 
Florida shareholders. The directors re-elected 
Stanley Balbach of Illinois as president and heard 
reports from Executive Vice President Ronald J. 
Hocker of Indiana that the current promotional 
program is meeting with success and the National 
Fund is making enough profit to improve its capital 
position. Florida Fund President Paul B. Comstock 
was inducted into the Fellows of the American Bar 
Foundation at their annual banquet during the 
meeting. 


LAW COLLEGE WORKSHOPS ... .As in past 
years, The Fund’s annual title examination 
workshops will be conducted in cooperation with 
the law professors of each of Florida’s five colleges 
of law. The workshops will be held on March 12 at 
Stetson University College of Law, on April 2 at 
Nova University, on April 16 at the University of 
Florida, and April 23 at the University of Miami, 
and on April 30 at Florida State University. 


NEW FIELD ATTORNEY... Eugene F. Bie of 
North Palm Beach has been appointed Fund field 
attorney for the North Palm Beach County area in 
the 15th Judicial Circuit. The Fund feels that 
through his experience in title work in that area he 
is well qualified to assist Fund members with 
coexaminations and title questions that might arise 
in connection with the issuance of Fund 
commitments and policies. Mr. Bie received his 
undergraduate and law degrees from _ the 


University of Florida. He was admitted to The 
Florida Bar in 1956. He has been a Fund member 
for 20 years. 


TITLE NOTE BY A FUND ATTORNEY... 
“Whereabouts of Judgment Creditor Unknown” 


Occasionally, when examining title for the sale 
of real property it will be discovered that there 
exists a judgment against the seller or a former 
owner that may constitute a lien against the 
property. The buyer or his attorney will demand 
that it be satisfied before closing. It also occasion- 
ally happens that the judgment creditor cannot be 
located. This is especially common when the 
judgment is for a small amount and is rather old. 

A statue quite often overlooked for clearing the 
title of the lien and allowing the sale to be closed is 
Sec. 55.141, F.S. This statute provides in substance 
that the money owed on the judgment, plus 
interest, may be paid into the registry of the court 
and the payment into the registry shall constitute a 
satisfaction of the lien. Subsection (2) of Sec. 
55.141, F.S., requires the clerk to issue a receipt on 
payment and to enter a notation thereof on the 
margin of the record. With the microfilming 
procedures used in most counties such a notation 
on the record would hardly be possible. 


According to the language in Gerardi v. Carlisle, 
232 So. 2d 36 (Fla. lst DCA 1969), it would seem 
that it is the payment into the registry of the court 
that satisfies the judgment and not the notation on 
the record. 

Prior to the enactment of present Sec. 55.141, 
F.S., in 1945, a judgment debtor could not satisfy a 
judgment by payment into the registry of the court 
unless a judicial order was entered for that 
purpose. Henry v. Benlisa, 20 So. 800 (Fla. 1896). 


A similar problem exists when there is an 
outstanding mortgage on land and the mortgagee 
cannot be located. There is no statutory provision 
for paying it into the registry of the court. If the 
mortgagee cannot be located, the money could 
probably be paid into the registry of the court on 
judicial order similar to the way judgments were 
handled prior to the enactment of present Sec. 
59.141, F.S. 


By Staff of Lawyers’ Title Guaranty Fund 
Advertisement 


VOLUME 51, NUMBER 4, APRIL 1977 


251 


> 


‘ 


THE FLORIDA BAR’S DESIGNATION 
COORDINATING COMMITTEE HAS APPROVED 
PUBLICATION OF ATTORNEY LISTINGS AND 
DESIGNATED AREAS OF PRACTICE IN THE 
FLORIDA LAWYERS DIARY AND MANUAL 


We respectfully call your attention to the fact that The Florida Bar’s Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is again planned for inclusion in the 1978 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Plan will be permitted to participate in this new yellow section. 


These listings are becoming a most readily available source for Florida lawyers to use 
when they or their clients require the particular services of another lawyer either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. 
The cost of the listing in this new section to appear in the 1978 Florida Lawyers 


Diary and Manual is a modest $25 for each listing under each designated 
branch of the law. 


Yours for service, 
FLORIDA LAWYERS DIARY & MANUAL 


Florida Lawyers Diary & Manual 
P.O. Box 50 
Newark, N.J. 07101 


Please insert the following listing in the special section to be published in the 


1978 Florida Lawyers Diary and Manual and bill me $25.00 for each listing under 
each field of law. 


NAME 

ADDRESS 
CITY ZIP 
TELEPHONE AREA CODE_______. TELEPHONE NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 
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MIND 
AND SECURITY 


The very essence of home ownership is the peace of mind and sense of security 
which arises therefrom. Lacking this, one of the basic elements of satisfaction is 
lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title 
insurance to their clients, and caused these same clients to desire it and order it 


attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he 
is entitled, by relying upon his Realtor and his attorney to handle the details of 
such transactions, and instructing them to obtain for him a land title insurance 
policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES WAITING TO SERVE YOU: 


Alachua County 
ALACHUA COUNTY ABSTRACT COMPANY 
Gainesville. Florida 


Baker County 
TITLE & TRUST COMPANY OF FLORIDA 
T& TCO. ABSTRACT COMPANY 
Jacksonville, Florida 


Bay County 
BAY COUNTY LAND & ABSTRACT CO., INC. 
Panama City, Florida 


Bradford County 
BRADFORD COUNTY ABSTRACT COMPANY 
Starke, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Titusville. Florida 
ABSTRACT & TITLE CORP. OF FLORIDA 
Melbourne. Florida 
ABSTRACT & TITLE CORP. OF FLORIDA 
Merritt Island, Florida 


Broward Coun 
LAUDERDALE ABSTRACT & TITLE CO. 
Fort Lauderdale, Florida 
Pompano Beach Branch 
Hollywood Branch 
PLANTATION TITLE SERVICES, INC. 
Plantation, Florida 
VENTURE TITLE CORPORATION 
Fort Lauderdale, Florida 
Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
Charlotte County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Port Charlotte, Florida 
Citrus County 
CITRUS TITLE CQ., INC. 
Inverness. Florida 
Homosassa Springs Branch 
Crystal River Branch 


Clay County 
GREEN COVE SPRINGS ABSTRACT 
& TITLE INS. CO 
Green Cove Springs, Florida 
CLAY TITLE & ABSTRACT COMPANY 
Orange Park, Florida 

Collier County 
HOMEOWNERS TITLE COMPANY 
Naples, Florida 

Columbia County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 


Dade County 


DADE-COMMONWEALTH TITLE & ABST. CO. 


Miami, Florida 

DADE BROWARD TITLE COMPANY 
Miami, Florida 
FLORIDA-SOUTHEAST TITLE 
INSURANCE AGENCY 

Miami. Florida 


Duval County 
TITLE & TRUST COMPANY OF FLORIDA 
T & TCO. ABSTRACT COMPANY 
Jacksonville, Florida 


Escambia County 
PENSACOLA TITLE COMPANY 
Pensacola. Florida 
WEST FLORIDA TITLE COMPANY 
Milton, Florida 
Ft. Walton Beach Branch 


Flagler County 
FLAGLER COUNTY ABSTRACT COMPANY 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 
LEON ABSTRACT COMPANY 
Tallahassee, Florida 


Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT COMPANY, INC 
Port St. Joe, Florida 


Hamilton County 
SECURITY TITLE & ABSTRACT. INC. 
Lake City. Florida 

Hendry County 
HENDRY COUNTY TITLE & ABSTRACT CO. 
LaBelle, Florida 
ABSTRACT & TITLE CORP. OF FLORIDA 
LaBelle, Florida 

Hillsborough County 
ABSTRACT & TITLE CO. OF HILLSBOROUGH 
COUNTY, INC. 
Tampa, Florida 


Holmes County 
BONIFAY ABSTRACT COMPANY 
Bonifay, Florida 
FLORIDA LAND TITLE & TRUST COMPANY 
Marianna, Florida 
WEST FLORIDA TITLE COMPANY, INC. 
Milton, Florida 
Ft. Walton Beach Branch 


Indian River County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Vero Beach. Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO 
Marianna, Florida 


Jefferson County 
LEON ABSTRACT COMPANY 
Tallahassee. Florida 
CAPITAL ABSTRACT & TITLE, INC 
Tallahassee, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO 
Tavares, Florida 

Lee County 
HOMEOWNERS TITLE COMPANY 
Ft. Myers, Florida 


Cape Coral Branch 
CAPE CORAL TITLE COMPANY 
Cape Coral, Florida 

Leon County 
LEON ABSTRACT COMPANY 
Tallahassee, Florida 
CAPITAL ABSTRACT & TITLE, INC 
Tallahassee. Florida 

Levy County 
LEVY ABSTRACT & TITLE CO 
Bronson, Florida 

Liberty County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Madison County 
SMITH ABSTRACT & TITLE CO. 
Madison, Florida 
GADSDEN ABSTRACT COMPANY 
Quincy. Florida 


Marion County 
FLORIDA TITLE & ABSTRACT COMPANY 
Ocala, Florida 

Martin Count 
FLORIDA ABSTRACT & TITLE INS. CO 
Stuart, Florida 

Nassau County 
FLORIDA ABSTRACT & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 


FT. WALTON ABSTRACT & TITLE INS. CO. 


Ft. Walton Beach, Florida 
SECURITY TITLE & ABSTRACT, INC 
Ft. Walton Beach. Florida 

WEST FLORIDA TITLE COMPANY 
Milton, Florida 

Ft. Walton Beach Branch 
PENSACOLA TITLE COMPANY 
Pensacola, Florida 


Orange County 
FIDELITY TITLE & GUARANTY COMPANY 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Kissimmee, Florida 


Palm Beach County 
PALM BEACH ABSTRACT & TITLE CO. 
West Palm Beach, Florida 
LEGAL TITLE COMPANY 
Delray Beach. Florida 


Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Florida 
WEST PASCO TITLE & ABSTRACT CO. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE COMPANY 
Clearwater, Florida 

Polk County 
POLK COUNTY ABSTRACT COMPANY 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE GUARANTY, INC. 
Palatka, Florida 


St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Ft. Pierce, Florida 


Santa Rosa County 
WEST FLORIDA TITLE COMPANY 
Milton, Florida 
Ft. Walton Beach Branch 
PENSACOLA TITLE COMPANY 
Pensacola, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Sarasota, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY COMPANY 
Orlando, Florida 


Sumter Coun! 
SUMTER TITLE COMPANY 
Bushnell, Florida 


Suwannee County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 
SMITH ABSTRACT & TITLE CO. 
Live Oak, Florida 


Taylor County 
MOORE ABSTRACT COMPANY 
Perry, Florida 


Union County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 

Virgin Islands 
FIRST TITLE, TRUST & ABSTRACT CO. 
St. Croix, U.S. Virgin Islands 

Volusia County 
HALIFAX TITLE COMPANY 
Daytona Beach, Florida 


Wakulla County 
CAPITAL ABSTRACT & TITLE, INC 
Tallahassee. Florida 
LEON ABSTRACT COMPANY 
Tallahassee, Florida 


Walton County 
WEST FLORIDA TITLE COMPANY 
Milton, Florida 
Ft. Walton Beach Branch 
BAY COUNTY LAND & ABSTRACT CO., INC 
Panama City, Florida 
PENSACOLA TITLE COMPANY 
Pensacola, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST COMPANY 
Marianna, Florida 
BAY COUNTY LAND & ABSTRACT CO., INC 
Panama City. Florida 
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If you don’t know all the law 
when you walk through this door, 
you've improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


This isnotigne. 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain ‘‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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